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Rules and Regulations
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN: 3206-Al181

Locality-Based Comparability
Payments

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
to clarify and redefine the limitations on
locality rates of pay for categories of
non-General Schedule employees
approved by the President’s Pay Agent
to receive locality-based comparability
payments. This change was prompted
by an Executive order that delegated the
President’s authority to establish such
limitations to the President’s Pay Agent.
The final regulations will ensure that all
employees receiving locality payments
are treated consistently.

EFFECTIVE DATE: This regulation is
effective on December 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Jeanne Jacobson, (202) 606-2858, FAX:
(202) 606-0824, or e-mail:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: On March
24, 2000, the Office of Personnel
Management (OPM) published a
proposed rule (65 FR 15875) to revise
the locality pay regulations in subpart F
of part 531 of title 5, Code of Federal
Regulations. This proposed rule
clarified and redefined the limitations
on locality rates of pay for categories of
non-General Schedule employees
approved by the President’s Pay Agent
to receive locality payments. The
proposed rule had a 60-day public
comment period, during which OPM
did not receive any formal comments.
Therefore, we are adopting the proposed
rule as final without change.

Background

Locality-based comparability
payments are authorized under 5 U.S.C.
5304. By law, locality payments
automatically apply to General
Schedule (GS) employees. The
maximum rate of basic pay (excluding
locality payments) for GS employees is
the rate for GS—15, step 10, subject to a
cap linked to the rate of pay for level V
of the Executive Schedule. (See 5 U.S.C.
5303(f).) GS rates of basic pay adjusted
by locality payments are capped at the
rate of pay for level IV of the Executive
Schedule. (See 5 U.S.C. 5304(g)(1).)

The locality pay law provides that the
President may extend locality payments
to various groups outside the GS pay
system, such as members of the Senior
Executive Service (SES), administrative
law judges (ALJs), and other groups for
which basic pay is limited to no more
than the rate of pay for level IV of the
Executive Schedule. (See 5 U.S.C.
5304(h).) Executive Order 12883 of
November 29, 1993, provided that the
President’s Pay Agent (the Secretary of
Labor and the Directors of the Office of
Management and Budget and the Office
of Personnel Management) may act for
the President in exercising the authority
to extend locality payments to such
non-GS groups.

Section 5304(g)(2)(A) of title 5, United
States Code, provides that locality rates
approved for certain categories of non-
GS employees specified in 5 U.S.C.
5304(h)(1)(A)—(E), including members of
the SES and ALJs, are capped at the rate
for level III of the Executive Schedule.
Section 5304(g)(2)(B) of title 5, United
States Code, provides that a level III
locality pay cap applies to “any
positions under subsection (h)(1)(F)
which the President may determine.”
Subsection (h)(1)(F) is a catch-all
category of non-GS positions to which
locality pay may be extended. This
catch-all category includes Executive
agency positions not otherwise listed in
the law whose rates of basic pay are
limited to not more than the rate for
level IV of the Executive Schedule.
Section 8 of Executive Order 13106 of
December 7, 1998, delegated the
President’s authority under section
5304(g)(2)(B) of title 5, United States
Code, to determine such limitations for
categories of positions covered by 5
U.S.C. 5304(h)(1)(F) to the President’s
Pay Agent.

Final Regulations

These final regulations amend 5 CFR
531.604 by revising paragraph (c) to
clarify that a locality rate of pay may not
exceed the rate for level III of the
Executive Schedule for categories of
positions specified in 5 U.S.C.
5304(h)(1)(A)—(E). This includes senior-
level, SES, Federal Bureau of
Investigation (FBI) and Drug
Enforcement Administration (DEA) SES,
administrative law judge, and contract
appeals board positions. This final rule
does not change the locality pay cap
applicable to members of the SES and
other categories of positions specified in
5 U.S.C. 5304(h)(1)(A)—(E). The final
rule merely clarifies the level III locality
pay cap prescribed in law at 5 U.S.C.
5304(g)(2)(A).

The final rule also amends §531.604
by revising paragraph (c) to provide
that, for categories of non-GS employees
under 5 U.S.C. 5304(h)(1)(F) (i.e., the
catch-all category of positions
previously described), locality rates of
pay may not exceed:

(1) The rate for level IV of the
Executive Schedule, if the maximum
scheduled annual rate of pay for such
positions is less than or equal to the
maximum payable scheduled annual
rate of pay for GS-15, or

(2) The rate for level III of the
Executive Schedule, if the maximum
scheduled annual rate of pay for such
positions exceeds the maximum payable
scheduled annual rate of pay for GS-15,
but is not more than the rate for level
IV of the Executive Schedule.

The final regulations include pay
protection for any employee who
otherwise would suffer a reduction in
his or her locality rate of pay under the
locality pay cap provisions. It is
possible that the locality pay cap for a
group of non-GS employees under 5
U.S.C. 5304(h)(1)(F) could be reduced
from level I1I to level IV of the Executive
Schedule as GS rates of basic pay
increase. This could occur if the rate of
basic pay for GS-15, step 10, becomes
equal to or exceeds the maximum
scheduled annual rate of pay for a non-
GS group. To prevent reductions in pay
that would otherwise occur,
§531.606(c)(3) of the final regulations
limit an affected employee’s locality pay
cap to the higher of (1) his or her
locality rate on the day before the
scheduled annual rate of pay for GS-15,
step 10, becomes equal to or exceeds the
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maximum scheduled annual rate of pay
for the group of non-GS employees or
(2) the rate for level IV of the Executive
Schedule. This means that the
employee’s locality rate would be frozen
until it is exceeded by the rate for level
IV of the Executive Schedule.

The final regulations add a new
paragraph (d) to §531.604 to exclude
experts and consultants appointed
under 5 U.S.C. 3109 from the locality
pay limitations. Unless otherwise
authorized by law, the aggregate pay
(including basic pay, locality pay, and
premium pay) for experts and
consultants appointed under 5 U.S.C.
3109 may not exceed the daily rate for
GS-15, step 10 (excluding locality pay
or any other additional pay). (See 5 CFR
304.105.)

The final regulations also clarify the
definition of employee in §531.602 to
include positions in the FBI and DEA
SES under 5 U.S.C. 5304(h)(1)(C) and
other non-GS employee categories under
5 U.S.C. 5304(h)(1)(F) for which the
President’s Pay Agent has authorized
locality payments. The regulations also
amend paragraph (4) in the definition of
scheduled annual rate of pay in
§531.602 to include the rates of basic
pay for employees in the FBI and DEA
SES and other categories of non-GS
positions for which the Pay Agent has
authorized locality pay. The proposed
regulations clarify that the scheduled
annual rate of pay for such employees
must exclude any locality-based pay
adjustments, special basic pay
adjustments analogous to special salary
rates established under 5 U.S.C. 5305, or
other additional pay of any kind.

The President’s Pay Agent has
reviewed and approved this final rule.

Waiver of Delay in Effective Date

Pursuant to 5 U.S.C. 553(d)(3), I find
that good cause exists to make these
regulations effective in less than 30
days. These regulations must be made
effective prior to January 1, 2002. If they
become effective after the January 2002
statutory pay adjustments, agencies may
be forced in some scenarios to use the
pay protection provision to freeze the
pay of a few employees whose pay was
capped at level III of the Executive
Schedule.

Execute Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities

because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 531

Government employees, Law
enforcement officers, Wages.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is amending part
531 of title 5 of the Code of Federal
Regulations as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531
is revised to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103—-89, 107 Stat. 981; and
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp.,
p. 316;

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), and 7701(b)(2);

Subpart C also issued under 5 U.S.C.
5304, 5305, and 5553; sections 302 and
404 of the Federal Employees Pay
Comparability Act of 1990 (FEPCA),
Pub. L. 101-509, 104 Stat. 1462 and
1466; and section 3(7) of Pub. L. 102—
378, 106 Stat. 1356;

Subpart D also issued under 5 U.S.C.
5335(g) and 7701(b)(2);

Subpart E also issued under 5 U.S.C.
5336;

Subpart F also issued under 5 U.S.C.
5304, 5305(g)(1), and 5553; E.O. 12883,
58 FR 63281, 3 CFR, 1993 Comp., p.
682; and E.O. 13106, 63 FR 68151, 3
CFR, 1998 Comp., p. 224;

Subpart G also issued under 5 U.S.C.
5304, 5305, and 5553; section 302 of
FEPCA, Pub. L. 101-509, 104 Stat. 1462;
and E.O. 12786, 56 FR 67453, 3 CFR,
1991 Comp., p. 376.

Subpart F—Locality-Based
Comparability Payments

2.In §531.602, paragraph (2) of the
definition of employee and paragraph
(4) of the definition of scheduled annual
rate of pay are revised to read as
follows:

§531.602 Definitions
* * * * *

Employee means—* * *

(2) An employee in a category of
positions described in 5 U.S.C.
5304(h)(1)(A)—(F) for which the
President (or designee) has authorized
locality-based comparability payments
under 5 U.S.C. 5304(h)(2) and whose
official duty station is located in a
locality pay area.

Scheduled annual rate of pay
means—* * *

(4) For an employee in a category of
positions described in 5 U.S.C.
5304(h)(1)(A)—(F) for which the
President (or designee) has authorized
locality-based comparability payments
under 5 U.S.C. 5304(h)(2), the rate of
basic pay fixed by law or administrative
action, exclusive of any locality-based
adjustments (including adjustments
equivalent to local special rate
adjustments under 5 U.S.C. 5305) or
other additional pay of any kind.

3. In § 531.604, paragraph (c) is
revised and a new paragraph (d) is
added to read as follows:

§531.604 Determining locality rates of
pay.

(c)(1) Locality rates of pay approved
by the President (or designee) for
employees in a category of positions
described in 5 U.S.C. 5304(h)(1)(A)-(E)
may not exceed the rate for level III of
the Executive Schedule.

(2) Locality rates of pay approved by
the President (or designee) for
employees in a category of positions
described in 5 U.S.C. 5304(h)(1)(F) may
not exceed—

(i) The rate for level IV of the
Executive Schedule, when the
maximum scheduled annual rate of pay
(excluding any retained rate) for such
positions is less than or equal to the
maximum payable scheduled annual
rate of pay for GS—15; or

(ii) The rate for level III of the
Executive Schedule, when the
maximum scheduled annual rate of pay
(excluding any retained rate) for such
positions exceeds the maximum payable
scheduled annual rate of pay for GS-15,
but is not more than the rate for level
IV of the Executive Schedule.

(3) If application of paragraph (c)(2) of
this section would otherwise reduce an
employee’s existing locality rate of pay,
the employee’s locality rate of pay will
be capped at the higher of—

(i) The amount of his or her locality
rate of pay on the day before paragraph
(c)(2) of this section is applied, or

(ii) The rate for level IV of the
Executive Schedule.

(d) Paragraph (c) of this section does
not apply to experts and consultants
appointed under 5 U.S.C. 3109 if the
pay for those experts and consultants is
limited to the highest rate payable under
5 U.S.C. 5332 (i.e., the unadjusted
maximum GS-15 rate). Pay limitations
for such experts and consultants must
be determined in accordance with
§ 304.105 of this chapter.

[FR Doc. 01-31901 Filed 12-27-01; 8:45 am]
BILLING CODE 6325-39-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 300
[Docket No. 99-081-2]

Hot Water Treatment for Limes

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On November 8, 2001, the
Animal and Plant Health Inspection
Service published a direct final rule.
(See 66 FR 56427-56428, Docket No.
99-081-1.) The direct final rule notified
the public of our intention to amend the
Plant Protection and Quarantine
Treatment Manual, which is
incorporated by reference into the
regulations, to allow limes that are
found to be infested with mealybugs
(Pseudococcidae) and other surface
pests to be treated with a hot water
treatment. We did not receive any
written adverse comments or written
notice of intent to submit adverse
comments in response to the direct final
rule.

EFFECTIVE DATE: The effective date of the
direct final rule is confirmed as January
7,2002.

FOR FURTHER INFORMATION CONTACT:
Donna L. West, Import Specialist,
Phytosanitary Issues Management, PPQ,
APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

AuthOI‘ity: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Done in Washington, DG, this 20th day of
December 2001.
W. Ron DeHaven,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-31945 Filed 12-27-01; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1230
[No. LS-01-02]
Pork Promotion, Research, and

Consumer Information Order—
Increase in Importer Assessments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act of 1985 (Act) and the
Pork Promotion, Research, and
Consumer Information Order (Order)
issued thereunder, this final rule
increases by seven-hundredths to one-
tenth of a cent per pound the amount of
the assessment per pound due on
imported pork and pork products to
reflect an increase in the 2000 average
price for domestic barrows and gilts.
This final action brings the equivalent
market value of the live animals from
which such imported pork and pork
products were derived in line with the
market values of domestic porcine
animals. These changes will facilitate
the continued collection of assessments
on imported porcine animals, pork, and
pork products.

EFFECTIVE DATE: ]anuary 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 12988 and
Regulatory Flexibility Act

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. The Act
states that the statute is intended to
occupy the field of promotion and
consumer education involving pork and
pork products and of obtaining funds
thereof from pork producers and that
the regulation of such activity (other
than a regulation or requirement relating
to a matter of public health or the
provision of State or local funds for
such activity) that is in addition to or
different from the Act may not be
imposed by a State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§ 1625 of the Act, a person subject to an
order may file a petition with the
Department of Agriculture (USDA)
stating that such order, a provision of
such order or an obligation imposed in
connection with such order is not in
accordance with the law; and requesting
a modification of the order or an
exemption from the order. Such person
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in the district in which a
person resides or does business has
jurisdiction to review USDA’s

determination, if a complaint is filed not
later than 20 days after the date such
person receives notice of such
determination.

This action also was reviewed under
the Regulatory Flexibility Act (5 United
States Code (U.S.C.) 601 et seq.). The
effect of the Order upon small entities
initially was discussed in the September
5, 1986, issue of the Federal Register
(51 FR 31898). It was determined at that
time that the Order would not have a
significant effect upon a substantial
number of small entities. Many of the
estimated 500 importers may be
classified as small entities under the
Small Business Administration
definition (13 CFR 121.201).

This final rule will increase the
amount of assessments on imported
pork and pork products subject to
assessment by seven-hundredths to one-
tenth of a cent per pound, or as
expressed in cents per kilogram, fifteen-
hundredths to twenty-two-hundredths
of a cent per kilogram. This increase is
consistent with the increase in the
annual average price of domestic
barrows and gilts for calendar year 2000.
The average annual market price
increased from $31.46 in 1999 to $42.70
in 2000, an increase of about 36 percent.
Adjusting the assessments on imported
pork and pork products would result in
an estimated increase in assessments of
$713,000 over a 12-month period.
Assessments collected on imported
hogs, pork, and pork products for 2000
were $3,384,096. Accordingly, the
Administrator of the Agricultural
Marketing Service (AMS) has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

The Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The
program was funded by an initial
assessment rate of 0.25 percent of the
market value of all porcine animals
marketed in the United States and on
imported porcine animals with an
equivalent assessment on pork and pork
products. However, that rate was
increased to 0.35 percent in 1991 (56 FR
51635) and to 0.45 percent effective
September 3, 1995 (60 FR 29963). The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383 and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,

56 FR 51635, 60 FR 29963, 61 FR 29002,
62 FR 26205, 63 FR 45936, and 64 FR
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44643) and assessments began on
November 1, 1986.

The Order requires importers of
porcine animals to pay U.S. Customs
Service (USCS), upon importation, the
assessment of 0.45 percent of the
animal’s declared value and importers
of pork and pork products to pay USCS,
upon importation, the assessment of
0.45 percent of the market value of the
live porcine animals from which such
pork and pork products were produced.
This final rule will increase the
assessments on all of the imported pork
and pork products subject to assessment
as published in the Federal Register as
a final rule August 17, 1999, and
effective on September 16, 1999 (64 FR
44643). This increase is consistent with
the increase in the annual average price
of domestic barrows and gilts for
calendar year 2000 as calculated by
USDA'’s, AMS, Livestock and Grain
Market News (LGMN) Branch. This
increase in assessments will make the
equivalent market value of the live
porcine animal from which the
imported pork and pork products were
derived reflect the recent increase in the
market value of domestic porcine
animals, thereby promoting
comparability between importer and
domestic assessments. This final rule
will not change the current assessment
rate of 0.45 percent of the market value.

The methodology for determining the
per pound amount of assessments for
imported pork and pork products was
described in the Supplementary
Information accompanying the Order
and published in the September 5, 1986,
Federal Register at 51 FR 31901. The
weight of imported pork and pork
products is converted to a carcass
weight equivalent by utilizing
conversion factors that are published in
USDA'’s Agricultural Handbook No. 697
“Conversion Factors and Weights and
Measures.” These conversion factors
take into account the removal of bone,
weight lost in cooking or other
processing, and the nonpork
components of pork products. Secondly,
the carcass weight equivalent is
converted to a live animal equivalent
weight by dividing the carcass weight
equivalent by 70 percent, which is the
average dressing percentage of porcine
animals in the United States. Thirdly,
the equivalent value of the live porcine
animal is determined by multiplying the
live animal equivalent weight by an
annual average market price for barrows
and gilts as calculated by LGMN
Branch. Finally, the equivalent value is
multiplied by the applicable assessment
rate of 0.45 percent due on imported
pork and pork products. The end result
is expressed in an amount per pound for

each type of pork or pork product. To
determine the amount per kilogram for
pork and pork products subject to
assessment under the Act and Order, the
cents per pound assessments are
multiplied by a metric conversion factor
2.2046 and carried to the sixth decimal.
Since 1999 when the last adjustment
was made in the amount of the
assessment due on live hogs and
imported pork and pork products (64 FR
44643), there has been a change in the
way LGMN Branch reports hog prices.
For calendar year 1998, the annual
average price for barrows and gilts was
based on the average price for barrows
and gilts at five terminal markets.
LGMN Branch no longer reports the
average price at terminal markets. When
the Order was published on September
5, 1986, LGMN Branch reported an
annual average price of barrows and
gilts based on the seven major markets
(East St. Louis, Illinois; Omaha,
Nebraska; Peoria, Illinois; St. Joseph,
Missouri; South St. Paul, Minnesota;
Sioux City, Iowa; and Sioux Falls, South
Dakota) and that price was used to
calculate the equivalent live animal
value of imported pork and pork
products. In 1991, one of the seven
markets, Peoria, Illinois, closed and
LGMN Branch changed its report to
include the annual average price from
only six markets. Again in 1994, another
market, East St. Louis, Illinois, closed
and LGMN began reporting the annual
average price for barrows and gilts based
on five markets. In December 1998, two
more of the original seven markets,
Sioux City, Iowa, and Omaha, Nebraska,
closed and LGMN Branch discontinued
reporting market prices based on the
three remaining markets because these
markets did not have a sufficient
volume of sales to accurately reflect a
national average price for barrows and
ilts.
& In 1999, LGMN Branch replaced the
five-market report with the Iowa-
Southern Minnesota hog report as the
source for the national average price for
barrows and gilts. This average price,
comparable to the former five-market
annual average price, was quoted for
49-52 percent lean yield barrows and
gilts weighing an average of 240-280
pounds live weight. LGMN Branch
reported these prices daily as well as
publishing a monthly average price in
the “Livestock, Meat and Wool Weekly
Summary and Statistics.” While LGMN
Branch discontinued publishing an
annual average price of barrows and
gilts in the “Livestock, Meat and Wool
Weekly Summary and Statistics,” they
had calculated the annual average price
for barrows and gilts based on the 12
monthly average prices in the Iowa-

Southern Minnesota hog reports. This
annual average price was used in the
calculations for determining the per
pound amount of assessments for
imported pork and pork products.
Further changes are anticipated in the
future due to implementation of the
Livestock Mandatory Price Reporting
program (65 FR 75464) on April 2, 2001.

The formula in the preamble for the
Order at 51 FR 31901 contemplated that
it would be necessary to recalculate the
equivalent live animal value of
imported pork and pork products to
reflect changes in the annual average
price of domestic barrows and gilts to
maintain equity of assessments between
domestic porcine animals and imported
pork and pork products.

The last time the cents per pound
assessments for imported pork and pork
products listed in the table in
§1230.110(b) were adjusted was for
calendar year 1998 (64 FR 44643). The
equivalent live animal value of
imported pork and pork products was
recalculated for calendar year 1999 and
when compared to the equivalent live
animal value for calendar year 1998, no
adjustments in the cents per pound
assessments were necessary for
imported pork and pork products
subject to assessment under the Act and
Order. In 1999 the average annual price
for barrows and gilts was $31.46 per
hundredweight as determined by LGMN
Branch based on monthly average prices
for barrows and gilts published in the
“Livestock, Meat and Wool Weekly
Summary and Statistics.” The 1998
average price for barrows and gilts was
$31.82 per hundredweight. The cents
per pound assessments for calendar year
1999 remained the same as calendar
year 1998.

The average annual market price
increased from $31.46 per
hundredweight in 1999 to $42.70 per
hundredweight in 2000, an increase of
about 36 percent. This increase will
result in a corresponding increase in
assessments for all Harmonized Tariff
Schedule (HTS) numbers listed in the
table in § 1230.110(b), 64 FR 44643;
August 17, 1999, of an amount equal to
seven-hundredths to one-tenth of a cent
per pound, or as expressed in cents per
kilogram, fifteen-hundredths to twenty-
two hundredths of a cent per kilogram.
Based on the Department of
Commerce’s, Bureau of Census, data on
the volume of pork and pork products
imported during 2000, the increase in
assessment amounts will result in an
estimated $713,000 increase in
assessments over a 12-month period.
The assessment rate for imported live
hogs is not affected by the change in the
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cents per pound assessment rate for
imported pork and pork products.

On August 13, 2001, AMS published
in the Federal Register (66 FR 42469) a
proposed rule which would increase the
per pound assessment on imported pork
and pork products consistent with the
increase in the 2000 average price of
domestic barrows and gilts to provide
comparability between imported and
domestic assessments. The proposal was
published with a request for comments
by September 12, 2001. No comments
were received.

Accordingly, this final rule
establishes the new per-pound and per-
kilogram assessments on imported pork
and pork products.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
and meat products, Pork and pork
products.

For the reasons set forth in the
preamble, 7 CFR part 1230 is amended
as follows:

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
part 1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.

Subpart B—[Amended]

2. Section 1230.110 is revised to read
as follows:

§1230.110 Assessments on imported pork
and pork products.

(a) The following Harmonized Tariff
Schedule (HTS) categories of imported
live porcine animals are subject to
assessment at the rate specified.

Live porcine animals Assessment

0103.10.0000

0.45 percent Customs
Entered Value.

0.45 percent Customs
Entered Value.

0.45 percent Customs
Entered Value.

0103.91.0000

0103.92.0000

(b) The following HTS categories of
imported pork and pork products are
subject to assessment at the rates
specified.

Assessment

Pork and Pork Products

cents/lb | cents/kg
0203.11.0000 .27 | .595242
0203.12.1010 .... .27 | .595242
0203.12.1020 .27 | .595242
0203.12.9010 ................ .27 | .595242
0203.12.9020 .... .27 | .595242
0203.19.2010 .... .32 | .705472
0203.19.2090 .32 | .705472
0203.19.4010 .27 | .595242
0203.19.4090 .... .27 | .595242
0203.21.0000 .... .27 | .595242
0203.22.1000 .27 | .595242
0203.22.9000 .27 | .595242
0203.29.2000 .... .32 | .705472
0203.29.4000 .... .27 | .595242
0206.30.0000 .... .27 | .595242
0206.41.0000 .... .27 | .595242
0206.49.0000 .... .27 | .595242
0210.11.0010 .... .27 | .595242
0210.11.0020 .... .27 | .595242
0210.12.0020 .... .27 | .595242
0210.12.0040 .... .27 | .595242
0210.19.0010 .32 | .705472
0210.19.0090 .32 | .705472
1601.00.2010 .... .38 | .837748
1601.00.2090 .... .38 | .837748
1602.41.2020 .41 | .903886
1602.41.2040 .41 | .903886
1602.41.9000 .... .27 | .595242
1602.42.2020 .... 41| 903886
1602.42.2040 41| 903886
1602.42.4000 .27 | .595242
1602.49.2000 .... .38 | .837748
1602.49.4000 .32 | .705472

Dated: December 21, 2001.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 01-32003 Filed 12—27-01; 8:45 am|
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG83

List of Approved Spent Fuel Storage
Casks: NAC-UMS Revision;
Confirmation of Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of December 31, 2001, for

the direct final rule that appeared in the
Federal Register of October 16, 2001 (66
FR 52486). This direct final rule
amended the NRC’s regulations by
revising the NAC-UMS Universal
Storage System listing within the list of
approved spent fuel storage casks to
include Amendment No. 2 to Certificate
of Compliance No. 1015. This document
confirms the effective date.

DATES: The effective date of December
31, 2001, is confirmed for this direct
final rule.

ADDRESSES: Documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. These
same documents may also be viewed
and downloaded electronically via the
rulemaking Web site (http://
ruleforum.lInl.gov). For information
about the interactive rulemaking Web
site, contact Ms. Carol Gallagher (301)
415-5905; e-mail CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-6219 (e-mail: jmm2@nrc.gov).

SUPPLEMENTARY INFORMATION: On
October 16, 2001 (66 FR 52486), the
NRC published in the Federal Register
a direct final rule amending its
regulations in 10 CFR part 72 by
revising the NAC-UMS Universal
Storage System listing within the list of
approved spent fuel storage casks to
include Amendment No. 2 to Certificate
of Compliance No. 1015. Amendment
No. 2 modifies the present cask system
design to add miscellaneous spent fuel
related components to the approved
contents list for the NAC-UMS
Universal Storage System and change
the required actions in response to a
failure of the cask heat removal system.
Several other minor administrative
changes were made and are discussed in
Section 12 of the Safety Evaluation
Report. Also, specific changes to were
made to Technical Specifications that
permit the storage of these components
and the other requested changes.
Conditions 1b and 6 of the Certificate of
Compliance were also changed. In the
direct final rule, NRC stated that if no
significant adverse comments were
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received, the direct final rule would
become final on the date noted above.
The NRC did not receive any comments
that warranted withdrawal of the direct
final rule. Therefore, this rule will
become effective as scheduled.

Dated at Rockville, Maryland, this 20th day
of December 2001.

For the Nuclear Regulatory Commission.
Michael T. Lesar,
Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.
[FR Doc. 01-31923 Filed 12—-27-01; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R—1055]

Risk—Based Capital Guidelines; Capital
Adequacy Guidelines; Capital
Maintenance; Capital Treatment of
Recourse, Direct Credit Substitutes
and Residual Interests in Asset
Securitizations

AGENCY: Board of Governors of the
Federal Reserve System
ACTION: Final rule; correction

SUMMARY: This document corrects the
Federal Reserve’s regulatory text of a
final rule published in the Federal
Register of November 29, 2001 (66 FR
59614), regarding the capital treatment
of recourse, direct credit substitutes,
and residual interests in asset
securitizations. This correction rectifies
errors made in Attachment II in
Appendix A, part 208 and Appendix A,
part 225.

DATES: This correction is effective
January 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Thomas Boemio, 202—452—-2982 or
Arleen Lustig, 202—452-2987.
SUPPLEMENTARY INFORMATION:

Correction:

In the final rule FR Doc. No. 01—
29179, beginning on 66 FR 59614 in the
issue of November 29, 2001, make the
following corrections.

PART 208—[CORRECTED]

1. In Appendix A to Part 208,
Attachment II, on page 59643:

A. In the column for Components, in
the fourth entry under Supplementary
Capital, replace the word “stocks” with
the word “‘stock.”

B. In the column for Minimum
requirements, the fourth entry is revised
to read, “Banks should avoid using
minority interests to introduce elements

not otherwise qualifying for tier 1
capital.”

C. In the column for Minimum
requirements, remove the eleventh entry
beginning with “As a general rule
* * *7in its entirety.

D. Remove footnote 3 following the
table.

PART 225—[CORRECTED]

2. In Appendix A to Part 225,
Attachment II, on page 59651:

A. In the column for Minimum
requirements, the second entry is
revised to read “Organizations should
avoid using minority interests to
introduce elements not otherwise
qualifying for tier 1 capital.”

B. In the column for Minimum
requirements, in the eleventh entry of
the table, replace the word ‘‘banks” with
“organizations.”

By order of the Board of Governors of the
Federal Reserve System, December 20, 2001.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 01-31887 Filed 12—-27-01; 8:45 am]
BILLING CODE 31887-22-S

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-40-AD; Amendment
39-12569; AD 2001-26-05]

RIN 2120-AA64

Airworthiness Directives; Hamilton
Sundstrand Model 247F Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Hamilton
Sundstrand model 247F propellers. This
action requires a one-time rework of
certain model 247F propellers by
removing all four propeller blades from
service, replacing those blades with
serviceable propeller blades, and
marking the propeller with a new part
number. This amendment is prompted
by nine reports of the blades partially
slipping at the bond joint between the
blade tulip and the composite blade
airfoil interface. The actions specified in
this AD are intended to prevent the loss
of a propeller blade, which may result
in loss of airplane control.

DATES: Effective January 14, 2002. The
incorporation by reference of certain

publications listed in the rule is
approved by the Director of the Federal
Register as of January 14, 2002.

Comments for inclusion in the Rules
Docket must be received on or before
February 26, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2001-NE—
40-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays. Comments may
also be sent via the Internet using the
following address: 9-ane-
adcomment@faa.gov. Comments sent
via the Internet must contain the docket
number in the subject line. The service
information referenced in this AD may
be obtained from Hamilton Sundstrand,
A United Technologies Company,
Publications Manager, Mail Stop 2AM—
EE50, One Hamilton Road, Windsor
Locks, CT 06096. This information may
be examined, by appointment, at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA, or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7158,
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The FAA
has received nine reports of blades
partially slipping at the bond joint
between the blade tulip and the
composite blade airfoil interface on
Hamilton Sundstrand model 247F
propellers, part numbers (P/N’s)
810610-1 and 815550—1. Investigation
reveals that this partial slippage is due
to debonding of that interface. This
amendment requires, within 30 days of
the effective date of this AD as a one-
time action, reworking certain model
247F propellers by removing all four
existing propeller blades P/N’s
R810640-1, R810640-2, and R810640-3
from service, replacing those blades
with serviceable propeller blades, and
marking the propeller with a new part
number. To date, no blade has come free
from the hub. This condition, if not
corrected, could result in the loss of a
propeller blade, which may result in
loss of airplane control.
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Manufacturer’s Service Information

The FAA has reviewed and approved
the technical contents of Hamilton
Sundstrand Service Bulletin (SB) 247F—
61-37, Revision 2, dated September 7,
2001 that describes procedures for
propeller blade replacement and
propeller marking.

Differences Between This AD and the
Manufacturer’s Service Information

Although Hamilton Sundstrand SB
247F-61-37, Revision 2, dated
September 7, 2001 mandates the
affected propeller blade population to
be removed from service by December
31, 2001, this amendment requires
propeller blade removal from service
within 30 days of the effective date of
this AD.

FAA’s Determination of an Unsafe
Condition and Required Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other Hamilton Sundstrand
model 247F propellers of the same type
design, this AD requires, within 30 days
of the effective date of this AD, as a one-
time action, reworking certain model
247F propellers by removing all four
existing propeller blades from service,
replacing those blades with serviceable
propeller blades, and marking the
propeller with a new part number. The
actions are required to be done in
accordance with the service bulletin
described previously.

Immediate Adoption of This AD

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in

evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NE—40-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-26-05 Hamilton Sundstrand Model
247F Propellers: Amendment 39-12569.
Docket No. 2001-NE-40-AD.

Applicability: This airworthiness directive
(AD) is applicable to Hamilton Sundstrand
model 247F propellers. These propellers are
installed on, but not limited to Aerospatiale
ATR-72 and Xian MA-60 airplanes.

Note 1: This AD applies to each propeller
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
propellers that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required within 30 days of the effective date
of this AD, unless already done.

To prevent the loss of a propeller blade,
which may result in loss of airplane control,
do the following:

(a) Do the following in accordance with
paragraphs 3A. through 3C.(2), of the
Accomplishment Instructions, of Hamilton
Sundstrand Service Bulletin 247F-61-37,
Revision 2, dated September 7, 2001.

(1) Remove from service propeller blades
part numbers (P/N’s) R810640—1, R810640-2,
and R810640-3, within 30 days of the
effective date of this AD, and replace with
serviceable propeller blades.

(2) Mark propellers P/N 8106101 as P/N
810610-2, and propellers P/N 815550-1 as P/
N 815550-2.

(b) After the effective date of this AD, do
not install any propeller blades P/N’s
R810640-1, R810640-2, and R810640-3 into
any propeller, and do not install any
propellers P/N’s 810610—1 and 815550—-1
onto any airplane.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office (ACO). Operators
must submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, ACO.
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Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be done.

Documents That Have Been Incorporated by
Reference

(e) The propeller blade replacement and
propeller marking must be done in
accordance with Hamilton Sundstrand
Service Bulletin 247F-61-37, Revision 2,
dated September 7, 2001. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Hamilton Sundstrand, A
United Technologies Company, Publications
Manager, Mail Stop 2AM-EE50, One
Hamilton Road, Windsor Locks, CT 06096.
Copies may be inspected, by appointment, at
the FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Effective Date

(f) This amendment becomes effective on
January 14, 2002.

Issued in Burlington, Massachusetts, on
December 14, 2001.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 01-31328 Filed 12—27-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 141 and 385

[Docket No. RM00-1-000; Order No. 622]

Electronic Filing of FERC Form No. 423

December 20, 2001.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending its regulations under the
Federal Power Act (FPA) to provide for
the electronic filing of its Form No. 423
(Form 423). Commencing with the
January 2002 filing, due March 15, 2002,
only electronic filings will be accepted;
the paper filing requirement will be
eliminated. The Commission has
developed the capacity to accept such

filings electronically and has
extensively tested the software and
related elements of the electronic filing
mechanism. This automation of the
Form 423 yields significant benefits to
respondents, the Commission and to the
electric industry as a whole. These
benefits include more timely analysis
and publication of the data, increased
data analysis capability, reduced cost of
data entry and retrieval and an overall
reduction in filing burden.
EFFECTIVE DATE: This final rule is
effective January 28, 2002.
FOR FURTHER INFORMATION CONTACT:
Patricia W. Morris (Technical
Information), Office of Markets,
Tariffs and Rates, FERC, 888 First
Street, NE., Washington, DC 20426,
(202) 208-6990,
patricia.morris@ferc.fed.us
Bolton Pierce (Electronic System),
Office of Information Technology,
FERC, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
1803, bolton.pierce@ferc.fed.us
S.L. Higginbottom (Legal Information),
Office of General Counsel, FERC, 888
First Street, NE., Washington, DC
20426, (202) 208-2168,
samuel.higginbottom@ferc.fed.us

SUPPLEMENTARY INFORMATION:
Federal Energy Regulatory Commission

Before Commissioners: Pat Wood, I1I,
Chairman; William L. Massey, Linda
Breathitt, and Nora Mead Brownell.

[Docket No. RM00-1-000]

Electronic Filing of FERC Form No. 423,
Order No. 622; Final Rule

I. Introduction

This Final Rule revises parts 141 and
385 of the Commission’s regulations to
require the electronic filing of its FERC
Form No. 423 “Monthly Report of Cost
and Quality of Fuels for Electric Plants”
(Form 423).1 The electronic data to be
filed, commencing with reports for the
month of January 2002, due no later
than March 19, 2002, will replace the
nearly 1000 pages of Form 423
information presently filed with the
Commission in hard copy every month.
There will be no further requirement for
a hard copy Form 423 filing. The
Commission has throughly tested the
software and related elements of the

1The Commission’s original Notice of Proposed
Rulemaking (NOPR), proposed to make three FERC
data collections, Forms 423, 714 and 715,
electronic. This Final Rule will require electronic
filing of the Form 423, but not yet change the
collection of the Forms 714 and 715. Comments
received in response to the NOPR indicated that
further consideration was warranted before
electronic filing of the Forms 714 and 715 is
ordered.

electronic filing mechanism and finds
that the methodology and mechanics of
the system are ready for industry-wide
electronic filing of Form 423.

II. Background

Form 423 information is collected
pursuant to sections 205 and 206 of the
Federal Power Act (FPA), as amended
by section 208 of the Public Utility
Regulatory Policies Act of 1978
(PURPA). The Commission collects
basic cost and quality of fuels data at
electric generating plants on the Form
423 and has used such data to conduct
fuel reviews, rate investigations and to
track market changes and trends. The
Commission’s Form 423 filing
requirements are found at 18 CFR
141.61

The Form 423 is a monthly
submission from approximately 200
electric utilities who sell electric power
under traditionally-regulated, cost-based
rates from approximately 500 power
plants.

III1. Discussion

On October 28, 1999, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) in Docket RM00-1-000,
proposing that the Form 423 be filed
electronically.? Respondents to the
NOPR commended the efforts of the
Commission in reducing the burden by
providing for electronic submissions of
the Form 423. Any concerns voiced by
respondents to the NOPR now have
been addressed and resolved.

The Edison Electric Institute (EEI) was
“concerned that the hasty
implementation of electronic filing may
not provide all the expected benefits
and may impose greater transition costs
than are necessary.” EEI, and also
Southern Companies, thus encouraged
the Commission to carefully test all
software for a minimum of one year
with a group of volunteer reporting
companies before electronic filing was
made compulsory, and to allow
electronic filing via the Internet. The
Commission has, in fact, done such
testing. Testing began with just a few
filers over a year ago. Gradually more
and more filers were added and the
Commission is now receiving over 25%
of each month’s Form 423 filings
electronically; many of those filing are
EEI members who volunteered to help
develop the system. (Each month
respondents update their previous
month’s data to reflect the current
reporting month; only changes to the
prior month’s data need be made.) In an

2Electronic Filing of FERC Form Nos. 423, 714
and 715, Notice of Proposed Rulemaking, 64 FR
60140 (Nov. 4, 1999), FERC Stats. & Regs. { 32,546
(1999).
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effort to assist each filer in entering and
submitting the most accurate data,
numerous checks and balances have
been incorporated into the system.
Moreover, filings are being transmitted
to the Commission via the Internet.

IV. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment.? No
environmental consideration is
necessary for the promulgation of a rule
that is clarifying, corrective, or
procedural, or that does not
substantially change the effect of
legislation or regulations being
amended,* and also for information
gathering, analysis, and dissemination.5
This Final Rule does not substantially
change the effect of the regulation being
amended. In addition, the Final Rule
involves information gathering, analysis
and dissemination. Therefore, this Final
Rule falls within categorical exemptions
provided in the Commission’s
regulations. Consequently, neither an
environmental impact statement nor an
environmental assessment is required.

V. Regulatory Flexibility Act

In Mid-Tex Elect. Coop. v. FERC, 773
F. 2d 327 (D. C. Cir. 1985), the court
found that Congress, in passing the
Regulatory Flexibility Act (RFA),5
intended agencies to limit their
consideration “to small entities that
would be directly regulated” by
proposed rules. Id. at 342. The court
further concluded that ““the relevant
‘economic impact’ was the impact of
compliance with the proposed rule on
regulated small entities.” Id.

This Final Rule will reduce the
reporting burden and promote
consistent reporting practices for all
reporting companies. The Commission
received no comments regarding its
certification in the NOPR that the Final
Rule would not have a significant
economic impact on a substantial
number of small entities. Moreover, the
Commission again finds that most filing
entities regulated by the Commission do
not fall within the RFA’s definition of
a small entity 7 and that this Final Rule

3Regulations Implementing National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987), FERC Stats. & Regs. 30,783 (1987).

418 CFR 380.4(a)(2)(ii).

518 CFR 380.4(a)(5).

65 U.S.C. 601-612.

75 U.S.C. 601(3), citing to section 3 of the Small
Business Act, 15 U.S.C. 632. Section 3 of the Small
Business Act defines a “small-business concern” as
a business which is independently owned and

will not have a significant economic
impact on a substantial number of small
entities.

VI. Information Collection Statement

The Office of Management and Budget
(OMB) regulations require that OMB
approve certain reporting and record
keeping (collections of information)
imposed by an agency. The information
collection requirements in this Final
Rule are contained in Form 423,
“Monthly Report of Cost and Quality of
Fuels for Electric Plants” (OMB
approval No. 1902—-0024). Form 423
most recently received OMB approval
on January 23, 2001 for the period
through January 2003. As part of the
renewal process, OMB was notified that
the Commission was developing and
testing a system for electronic
submission of the data. This electronic
filing initiative is part of the
Commission’s ongoing program to
reduce reporting requirements. As
explained below, the shift to electronic
filing of the Form 423 will reduce, by
about one-third, the burden on regulated
companies for maintaining and
reporting information under the
Commission’s Form 423 regulations.

Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426
(Attention: Michael Miller, Office of the
Chief Information Officer, (202) 208—
1415) or from the Office of Management
and Budget, Room 10202 NEOB,
Washington, DC 20503 (Attention: Desk
Officer for the Federal Energy
Regulatory Commission, (202) 395—
3087, fax: (202) 395-7285).

The regulated entity shall not be
penalized for failure to respond to this
collection of information unless the
collection of information displays a
valid OMB control number.

Title: FERC Form No. 423, “Monthly
Report of Cost and Quality of Fuels for
Electric Plants.”

Action: Revision of a Currently
Approved Collection.

OMB Control No.: 1902—-0024.

Respondents: Every electric power
producer having electric generating
plants with a rated steam-electric
generating capacity of 50 megawatts or
greater during the reporting month.

Frequency of Responses: Monthly.

Reporting Burden: At the time of OMB
renewal in January 2001, there were
monthly filings for approximately 636
electric plants. With an average overall
response rate of 1.5 hours per monthly

operated and which is not dominant in its field of

operation.

report, the total respondent burden was
11,448 hours (636 x 1.5 x 12). Currently
there are 584 monthly filings, a
reduction of 52 filings due largely to
waivers since granted by the
Commission to those utilities operating
solely under market-based rates, with a
total annual respondent burden of
10,512 hours (584 x 1.5 x 12). These 584
monthly filings will now be submitted
electronically, reducing the average
burden to 1.0 hour per monthly report,
for a total respondent burden of 7,008
hours (584 x 1.0 x 12). This is a
reduction of 3,504 respondent burden
hours (10,512 hours—7,008 hours), or a
reduction of roughly one third.

The burden reduction realized by the
Federal government is just as dramatic.
Previously the estimated annualized
Form 423 cost to the Federal
government was stated as $190,000
(approximately 1.6 FTE), however with
electronic filing the annual cost is only
$29,260 (approximately 0.25 FTE).

The Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimates associated with the
information requirements. These new
electronic filing requirements conform
to the Commission’s plan for efficient
information collection, communication
and management within the electric
power industry. The changes will
contribute to well-informed decision-
making and streamlined workload
processing.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, Attention:
Michael Miller, Office of the Chief
Information Officer, Phone: (202) 208—
1415, fax: (202) 273-0873, e-mail:
mike.miller@ferc.fed.us.

For the submission of comments
concerning the collection of information
and the associated burden estimates,
please send your comments to the
contact listed above or to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington DC, 20503 (Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone (202)
395-3087, fax: (202) 395-7285).

VII. Document Availability

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
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during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE, Room 2A, Washington, DC
20426.

From FERC’s home page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14, 1994.

—CIPS can be accessed using the
CIPS link or the Energy Information
Online icon. The full text of this
document is available on CIPS in ASCII
and WordPerfect 8.0 format for viewing,
printing, and/or downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to the
present can be viewed and printed from
FERC’s Home Page using the RIMS link
or the Energy Information Online icon.
Descriptions of documents back to
November 16, 1981, are also available
from RIMS-on-the-Web; requests for
copies of these and other older
documents should be submitted to the
Public Reference Room.

User assistance is available for RIMS,
CIPS, and the web site during normal
business hours from our Help line at
(202) 208-2222 (e-mail to
WebMaster@ferc.fed.us) or the Public
Reference Room at (202) 208-1371 (e-
mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
web site are available. User assistance is
also available.

VIII. Effective Date and Congressional
Notification

This Final Rule will take effect
January 28, 2002. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
that this rule is not a “‘major rule”
within the meaning of section 251 of the
Small Business Regulatory Enforcement
Fairness Act of 1996.8 The Commission
will submit the Final Rule to both
Houses of Congress and the General
Accounting Office.®

85 U.S.C. 804(2).
95 U.S.C. 801(a)(1)(A).

List of Subjects
18 CFR Part 141

Electric power, Reporting and
recordkeeping requirements.

18 CFR Part 385

Administrative practice and
procedure. Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By the Commission.
Linwood A. Watson, Jr.,
Acting Secretary.

In consideration of the foregoing, the
Commission amends parts 141 and 385,
Chapter I, Title 18, of the Code of
Federal Regulations, as follows:

PART 141—STATEMENTS AND
REPORTS (SCHEDULES)

1. The authority citation for part 141
continues to read as follows:

Authority: 15 U.S.C. 79; 16 U.S.C. 791a-
828c, 2601-2645; 31 U.S.C. 9701; 42 U.S.C.
7101-7352.

2. Section 141.61 is revised, to read as
follows:

§141.61 FERC Form No. 423, Monthly
report of cost and quality of fuels for
electric plants.

(a) Who must file. Every electric
power producer having electric
generating plants with a stream-electric
generating capacity of 50 megawatts or
greater during the reporting month must
file with the Federal Energy Regulatory
Commission for each such plant the
FERC Form No. 423, “Monthly Report of
Cost and Quality of Fuels for Electric
Plants,” pursuant to the General
Instructions set out in this form.

(b) When to file and what to file. This
report must be filed on or before the
45th day after the end of each reporting
month. This report must be filed with
the Federal Energy Regulatory
Commission as prescribed in § 385.2011
of this chapter and as indicated in the
General Instructions set out in this form,
and must be properly completed and
verified. Filing on electronic media
pursuant to § 385.2011 of this chapter
will be required commencing with the
report required to be submitted for the
reporting month of January 2002.

PART 385—RULES OF PRACTICE AND
PROCEDURE

3. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C 791a-825r,
2601-2645; 31 U.S.C. 9701; 42 U.S.C. 7101—
7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988).

4. Section 385.2011 is amended by
adding paragraph (a)(8), to read as
follows:

§385.2011 Procedures for filing on
electronic media (Rule 2011).

(a) * *x %

(8) FERC Form No. 423, Monthly
Report of Cost and Quality of Fuels for

Electric Plants.
* * * * *

[FR Doc. 01-32006 Filed 12-27-01; 8:45 am]
BILLING CODE 6717-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 416 and 422
RIN 0960-AF31

Supplemental Security Income;
Disclosure of Information to Consumer
Reporting Agencies and Overpayment
Recovery Through Administrative
Offset Against Federal Payments

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are modifying our
regulations dealing with the recovery of
supplemental security income (SSI)
overpayments made under title XVI of
the Social Security Act (the Act). The
modifications reflect statutory authority
for the Social Security Administration
(SSA) to selectively refer information
about SSI overpayments to consumer
reporting agencies and to recover SSI
overpayments through administrative
offset by the Department of the Treasury
against other Federal payments to which
the overpaid individual may be entitled.
These collection practices would be
limited to overpayments made to a
person after he or she attained age 18
that are determined to be otherwise
unrecoverable under section 1631(b) of
the Act after the individual ceases to be
a beneficiary under title XVI of the Act.
DATES: These regulations will be
effective on January 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia Hora, Social Insurance
Specialist, Office of Process and
Innovation Management, Social Security
Administration, 2109 West Low Rise
Building, 6401 Security Boulevard,
Baltimore, MD 21235—-6401, (410) 965—
7183 or TTY (410) 966—5609 for
information about these rules. For
information on eligibility or claiming
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325-0778 or visit our Internet site,
Social Security Online, at http://
www.ssa.gov/.

SUPPLEMENTARY INFORMATION: Section
1631(b) of the Act prescribes the
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methods SSA may use to recover SSI
overpayments. Until enactment of Pub.
L. 106—169 on December 14, 1999, SSA
was not authorized to use certain tools
found in 31 U.S.C. Chapter 37 to recover
title XVI program overpayments.
Section 203 of Pub. L. 106-169
amended section 1631(b) of the Act to
permit SSA to use for SSI overpayments
several of the debt collection practices
that have been available for use
regarding social security benefit
overpayments under title II of the Act.
Among other things, these practices
include reporting delinquent debts to
consumer reporting agencies and
recovering debts by administrative offset
against other Federal payments to which
the overpaid person is entitled. Under
section 1631(b) of the Act, these
additional practices may be used only if
the SSI overpayment was made to a
person after he or she attained age 18
and the overpayment has been
determined to be otherwise
unrecoverable under section 1631(b) of
the Act after the overpaid person is no
longer entitled to benefits under title
XVI of the Act.

Before we will refer information to
consumer reporting agencies or refer an
SSI overpayment to the Department of
the Treasury for administrative offset,
we will send the overpaid person a
notice that explains the individual’s
statutory rights regarding the referral.
Specifically, we will send the overpaid
person written notice (or, in the case of
an individual for whom we do not have
a current address, take reasonable action
to locate and send written notice)
describing, among other things, the
amount and nature of the overpayment,
the action that we propose to take, and
the overpaid person’s rights to request
us to review the debt and to inspect or
copy our records about the
overpayment. We will also explain in
the notice that the overpaid person has
at least 60 calendar days to present
evidence that all or part of the
overpayment is not past-due or not
legally enforceable, or enter into a
written agreement to pay the
overpayment.

In these final rules, we set forth our
policies on referral of information on
title XVI overpayment debts to
consumer reporting agencies and
referral of such debts to the Department
of the Treasury for administrative offset.
In the future, as we make the necessary
systems changes and develop policies
and procedures to enable us to use
additional debt collection tools for
recovery of SSI overpayments, we will
make further modifications to our
overpayment recovery rules.

Explanation of Changes to Regulations

We are adding a new § 416.590 to our
regulations to explain that we will use
the additional tools authorized by
section 1631(b) of the Act when the title
XVI program overpayments occurred
after the individual attained age 18, and
the overpayment has been determined
to be otherwise unrecoverable under
section 1631(b) of the Act after the
individual is no longer entitled to
benefits under title XVI of the Act.
Section 416.590 also contains the
criteria under which we determine that
an overpayment is otherwise
unrecoverable under section 1631(b) of
the Act. An overpayment will be
determined to be unrecoverable when
all of the following conditions are met:

* We completed our billing sequence
(i.e., we have sent the overpaid person
an initial notice of the overpayment, a
reminder notice, and a past-due notice)
or suspended or terminated collection
activity in accordance with applicable
rules, such as the Federal Claims
Collection Standards in 31 CFR 903.2 or
903.3;

* There is no installment payment
agreement, or the overpaid person has
failed to pay in accordance with such an
agreement for two consecutive months;

» We cannot collect the overpayment
by adjusting benefits payable to
individuals other than the overpaid
person.

For purposes of §416.590, if the
overpaid person is a member of an
eligible couple that is legally separated
and/or living apart, we will deem
unrecoverable from the overpaid
person’s spouse that part of the
overpayment which the overpaid
person’s spouse did not receive.
Adjustment of benefits will be waived
for the overpaid person’s spouse when
that spouse is without fault (as defined
in §416.552) and waiver is requested
under these circumstances. See
§416.554.

In these final rules, we made one
change in new §416.590(b)(1) from the
version published in the Notice of
Proposed Rulemaking of October 23,
2000 (65 FR 63221). We deleted the
terms ‘‘the Federal Claims Collection
Standards in 4 CFR 104.2 or 104.3"” and
inserted the terms “applicable rules,
such as the Federal Claims Collection
Standards in 31 CFR 903.2 or 903.3.”
The change reflects the revision and
relocation of the Federal Claims
Collection Standards within the Code of
Federal Regulations effective December
22, 2000. See 65 FR 70390-70406
(November 22, 2000). As revised, new
§416.590(b)(1) provides that we will
find an SSI overpayment to be

“otherwise unrecoverable” under
section 1631(b) of the Act if, among
other things, we completed our billing
system sequence for the overpayment or
we suspended or terminated our
collection activity under the Federal
Claims Collection Standards that
applied at the time of the suspension or
termination.

As set out in the proposed rules, we
are adding to §416.1403(a) (the list of
administrative actions that are not
initial determinations) new paragraphs
(18) and (19) to include our
determinations whether we will refer
information about an overpayment to
consumer reporting agencies and
whether we will refer the overpayment
to the Department of the Treasury for
offset against other Federal payments
due the overpaid person. Administrative
actions that are not initial
determinations may be reviewed by us,
but they are not subject to the
administrative review process provided
by subpart N of our regulations at 20
CFR part 416, and they are not subject
to judicial review under section
1631(c)(3) of the Act.

We are also expanding our existing
regulations in subpart D of part 422 to
cover SSI overpayments. Specifically,
we have revised §422.301 to add
language to specify that the debt
collection tools in subpart D may be
used to recover title XVI program
overpayments the Commissioner has
determined, through §416.590, to be
unrecoverable under section 1631(b) of
the Act. In §422.305, we have revised
both the section title and paragraph (a).
The changes we are making to
§§422.301 and 422.305 will allow us to
apply to overpayments under both title
IT and title XVI of the Act the rules in
subpart D on the referral of information
to consumer reporting agencies and
collection through administrative offset
by the Department of the Treasury.

In addition to the one change noted
above, these final rules contain several
non-substantive revisions to correct
minor typographical errors and to make
the regulations easier to read.

Public Comments

On October 23, 2000 we published a
Notice of Proposed Rulemaking in the
Federal Register at 65 FR 63221 and
provided a 60-day period for interested
individuals and organizations to
comment on the proposed rules. We
received comments from two
organizations. A summary of the
comments and our responses to them
follow.

Comment: One organization
recommended that we include language
in the notice advising individuals of
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their rights to request that we waive
collection of the overpayment. This
organization expressed concern that
individuals likely to be affected by our
new statutory authority to report
information on SSI overpayments to
consumer reporting agencies and collect
such debts through administrative offset
by the Department of the Treasury may
not realize that they may request waiver
at any time.

Response: We agree with the
organization. Before we will report
information on an SSI overpayment debt
to consumer reporting agencies and to
the Department of the Treasury for
administrative offset, we will send the
overpaid individual a notice in
accordance with 31 U.S.C. 3711(e) and
3716(a), advising him or her of our
plans to take those actions. See 20 CFR
422.305(b) and 422.310(c). In addition
to the information required by those
provisions, we will include language in
the notice advising the individual of his
or her right to request that we waive
collection of the overpayment. We will
inform the individual that if the
individual requests waiver within 60
days following the date of the notice, we
will not take the actions to report
information on the overpayment debt to
consumer reporting agencies or to
Treasury while we review the matter.
Under the usual waiver procedures, the
individual has the opportunity for a
prerecoupment personal conference
before waiver of collection can be
denied. If we then decide that waiver of
collection is not appropriate, we will
refer the overpayment information to
consumer reporting agencies and the
Department of the Treasury after we
notify the individual of our decision on
the waiver request. We do not need to
change our regulations in order to adopt
these practices.

Comment: One organization stated
that SSA should not apply the
additional debt collection activities in
subpart D of part 422 while an appeal
of the overpayment decision or waiver
decision is pending at any level of
appeal. The organization felt that the
reviews done by the field offices
(reconsideration and waiver) are cursory
because of the lack of staff.

Response: When an individual
submits a timely request for
reconsideration of the initial
overpayment decision and/or requests
waiver of collection of the overpayment,
we are precluded from taking any
recovery action until we render a
decision affirming the initial
determination and/or (after the
individual had the opportunity for a
prerecoupment personal conference)
denying the waiver request. See

Califano v. Yamasaki, 442 U.S. 682
(1979). We are not required to refrain
from taking collection action concerning
a title XVI overpayment debt after a
decision is issued on a request for
reconsideration of the initial
overpayment determination and/or after
a determination is made on a request for
waiver of recovery of the overpayment.
However, under the process adopted to
implement these final regulations we
would not select a title XVI
overpayment debt for referral to the
Department of the Treasury or consumer
reporting agencies while an
administrative appeal regarding that
debt is pending at any level of
adjudication on the fact or amount of
the overpayment or on waiver.

Comment: One organization asserted
that there are problems in our
administration of our programs that
cause overpayments. Among the
concerns are staffing in local offices,
training for our employees, and
documenting and acting on reports of
changes potentially affecting eligibility
or benefit amounts.

Response: Overpayments of benefits
occur for many reasons. We take our
responsibility for stewardship of the
programs that we administer very
seriously. That is why we constantly
track our payment accuracy and strive
to minimize overpayments. In addition,
we are pursuing several initiatives that
address the causes of overpayments and
other matters described in the concerns
and allegations conveyed by the
organization. Notwithstanding the
reasons for overpayments, we are
responsible for recovering as much of
the overpaid money as possible
consistent with the law.

Comment: One organization stated
that SSA should report information to
consumer reporting agencies in
accordance with the Fair Credit
Reporting Act (FCRA). Specifically, SSA
should use the credit reporting industry
standard Metro2 format for reporting to
consumer reporting agencies former SSI
recipients who owe delinquent debts. In
addition, SSA should use the automated
consumer dispute verification process,
which is a credit reporting industry
facility for reporting and resolving
consumer disputes about the credit
report. It also encouraged SSA to meet
with members of the organization to
ensure the consistent reporting of
accurate and complete information.

Response: Although the comment is
not directly pertinent to these rules, we
agree with the organization. We have
been reporting delinquent title II
overpayment debts to consumer
reporting agencies since 1998. We
realize the importance of reporting

complete and accurate information to
credit repositories. We have always
complied with the FCRA. Additionally,
SSA has been using both the Metro2
format and the automated consumer
dispute verification process suggested
by the commenter. In the Fall of 2000,
SSA staff met with members of the
credit reporting industry at workshops
sponsored by them. We also
communicate with members of the
credit reporting industry throughout the
year to remain current on the latest
standards.

Regulatory Procedures
Executive Order 12866

The Office of Management and Budget
(OMB) has reviewed these proposed
rules in accordance with Executive
Order (E.O.) 12866.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant impact on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis, as provided in the Regulatory
Flexibility Act, as amended, is not
required.

Paperwork Reduction Act

These final regulations will impose no
reporting or recordkeeping requirements
requiring OMB clearance.

(Catalog of Federal Domestic Assistance

Program No. 96.006, Supplemental Security
Income)

List of Subjects
20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies), Social Security.

Dated: December 19, 2001.
Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending subparts E
and N of part 416 and subpart D of part
422 of Chapter III of Title 20 of the Code
of Federal Regulations as follows:

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND AND DISABLED

1. The authority citation for subpart E
of part 416 continues to read as follows:
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Authority: Secs. 702(a)(5), 1601, 1602,
1611(c) and (e), and 1631(a)—(d) and (g) of the
Social Security Act (42 U.S.C. 902(a)(5),
1381, 1381a, 1382(c) and (e), and 1383(a)—(d)
and (g)); 31 U.S.C. 3720A.

2. Section 416.590 is added to read as
follows:

§416.590 Are there additional methods for
recovery of title XVI benefit overpayments?

(a) General. In addition to the
methods specified in §§416.560,
416.570 and 416.580, we may recover an
overpayment under title XVI of the Act
from you under the rules in subpart D
of part 422, provided:

(1) The overpayment occurred after
you attained age 18;

(2) You are no longer entitled to
benefits under title XVI of the Act; and

(3) Pursuant to paragraph (b) of this
section, we have determined that the
overpayment is otherwise unrecoverable
under section 1631(b) of the Act.

(b) When we consider an overpayment
to be otherwise unrecoverable. We
consider an overpayment under title
XVI of the Act to be otherwise
unrecoverable under section 1631(b) of
the Act if all of the following conditions
are met:

(1) We have completed our billing
system sequence (i.e., we have sent you
an initial notice of the overpayment, a
reminder notice, and a past-due notice)
or we have suspended or terminated
collection activity under applicable
rules, such as, the Federal Claims
Collection Standards in 31 CFR 903.2 or
903.3.

(2) We have not entered into an
installment payment arrangement with
you or, if we have entered into such an
arrangement, you have failed to make
any payment for two consecutive
months.

(3) You have not requested waiver
pursuant to §416.550 or §416.582 or,
after a review conducted pursuant to
those sections, we have determined that
we will not waive collection of the
overpayment.

(4) You have not requested
reconsideration of the initial
overpayment determination pursuant to
§§416.1407 and 416.1409 or, after a
review conducted pursuant to
§416.1413, we have affirmed all or part
of the initial overpayment
determination.

(5) We cannot recover your
overpayment pursuant to §416.570 by
adjustment of benefits payable to any
individual other than you. For purposes
of this paragraph, if you are a member
of an eligible couple that is legally
separated and/or living apart, we will
deem unrecoverable from the other

person that part of your overpayment
which he or she did not receive.

3. The authority citation for subpart N
of part 416 is revised to read as follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b).

4. Section 416.1403 is amended by
removing the word “and” at the end of
paragraph (a)(16), removing the first
period in paragraph (a)(17), removing
“See” and adding “see” in its place in
the parenthetical in paragraph (a)(17),
removing the second period at the end
of paragraph (a)(17) and adding a
semicolon in its place, and adding new
paragraphs (a)(18) and (19) to read as
follows:

8§416.1403 Administrative actions that are
not initial determinations.

(a]* L

* * * * *

(18) Determining whether we will
refer information about your
overpayment to a consumer reporting
agency (see §§416.590 and 422.305 of
this chapter); and

(19) Determining whether we will
refer your overpayment to the
Department of the Treasury for
collection by offset against Federal
payments due you (see §§416.590 and
422.310 of this chapter).

* * * * *

PART 422—ORGANIZATION AND
PROCEDURES

5. The authority citation for subpart D
of part 422 is revised to read as follows:

Authority: Secs. 204(f), 205(a), 702(a)(5),
and 1631(b) of the Social Security Act (42
U.S.C. 404(f), 405(a), 902(a)(5), and 1383(b));
31 U.S.C. 3711(e); 31 U.S.C. 3716.

6. Section 422.301(b) is amended by
removing the words “title II”” and by
removing ““§404.527” and adding
“§§404.527 and 416.590” in its place.

7. Section 422.305 is amended by
removing the reference to “title II”” in
the heading and in paragraph (a).

[FR Doc. 01-31897 Filed 12—27-01; 8:45 am)]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8973]

RIN 1545-AW09

Allocation of Loss With Respect to
Stock and Other Personal Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
Tax Regulations which remove
temporary regulations relating to the
allocation of loss recognized on the
disposition of stock and other personal
property. The loss allocation regulations
primarily will affect taxpayers that
claim the foreign tax credit and that
incur losses with respect to personal
property and are necessary to modify
existing guidance with respect to loss
allocation.

DATES: Effective dates: These regulations

are effective January 8, 2002.
Applicability Dates: For dates of

applicability, see §§ 1.865—1(f) and

1.865—2(e).

FOR FURTHER INFORMATION CONTACT:

David A. Juster, (202) 622-3850 (not a

toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1. On January 11, 1999,
final regulations (TD 8805, 1999-1 C.B.
371, the 1999 final regulations)
addressing the allocation of loss on the
disposition of stock (§ 1.865—2) and
amending the foreign tax credit passive
limitation grouping rules under § 1.904—
4(c) were published in the Federal
Register (64 FR 1505), together with
temporary regulations relating to the
allocation of loss on the disposition of
personal property other than stock
(§1.865—1T) and providing a special
matching rule with respect to the
allocation of certain stock losses
(§1.865—2T). A notice of proposed
rulemaking (REG-106905-98) cross-
referencing the temporary regulations
was published in the Federal Register
for the same day (64 FR 1571). No
public hearing was requested or held.
One written comment responding to the
notice of proposed rulemaking was
received. After consideration of the
comment, the regulations are finalized
substantially as proposed, and the
corresponding temporary regulations are
removed. This Treasury decision also
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contains minor clarifying amendments
to §1.865-2 of the 1999 final
regulations. The revisions are discussed
below.

Explanation of Provisions

Section 1.865-1: Loss With Respect to
Personal Property Other Than Stock

Section 1.865-1(a): General Rules

Taxpayers have inquired whether the
regulations apply to section 166 bad
debt deductions. Section 1.865—1 is
intended to apply to all recognized
losses with respect to personal property,
unless otherwise excepted, whether or
not the loss results from an actual sale
or disposition. Although section 166
does not use the term loss in the context
of describing worthless debts giving rise
to a deduction under the statute,
worthlessness deductions reflect
economically sustained losses similar to
losses described in section 165(g) with
respect to worthless securities. Section
1.865—-1(a)(1) of the final regulations
clarifies that the loss allocation rules of
§ 1.865—1 apply to section 166 bad debt
deductions, as well as losses on
property that is marked-to-market (such
as under section 475) and not excluded
from the scope of these regulations (as
are inventory property and certain
derivative contracts).

One commentator requested that the
final regulations clarify the proper
allocation of a loss from the disposition
of a partnership interest. Treasury and
the Service do not believe that a special
rule is required. Instead, loss on the
disposition of a partnership interest is
subject to the general rule of § 1.865—
1(a) that allocates loss to the class of
gross income to which gain from the
sale of such property would give rise in
the seller’s hands, i.e., on a reciprocal-
to-gain basis.

Section 1.865-1(b)(2): Contingent
Payment Debt Instruments

Section 1.865-1(b)(2), explaining the
particular application of the reciprocal-
to-gain loss allocation rule to contingent
payment debt instruments, provides that
loss on an instrument to which
§ 1.1275-4(b) applies is allocated and
apportioned to the class of interest
income to which the instrument would
give rise. The final regulation adopts the
rule of the temporary regulation,
reworded to clarify the interaction of
this section with § 1.1275—4(b)(9)(iv)(A).

Section 1.865-1(c)(4): Unamortized
Bond Premium

Section 1.865-1(c)(4) provides an
exception from the general reciprocal-
to-gain rule with respect to unamortized
bond premium. The final regulations

modify the text and add a new Example
3in § 1.865-1(e) to clarify that loss on

a debt instrument is allocated against
interest only to the extent of the amount
of bond premium that could have been,
but was not, amortized by the taxpayer
before the loss was recognized.

Section 1.865-1(c)(6)(iii): Matching Rule

For discussion of modifications to the
matching rule in response to comments,
see the discussion below in connection
with the stock loss matching rule of
§1.865-2(b)(4)(iii).

Section 1.865-1(f): Effective Dates

The final regulations apply to losses
recognized on or after January 8, 2002.
A taxpayer may apply the regulations,
however, to loss recognized in taxable
years beginning on or after January 1,
1987, subject to certain conditions.

Section 1.865-2: Loss With Respect to
Stock

Section 1.865-2(a)(1): General Rules

A sentence is added to §1.865-2(a)(1)
to clarify that the loss allocation rules of
§1.865-2 apply to loss on stock (other
than inventory) that is marked-to-market
(such as under section 475).

Section 1.865-2(a)(3)(ii): Bona Fide
Residents of Puerto Rico

Under section 933, a U.S. citizen or
resident alien that is a bona fide
resident of Puerto Rico is generally
exempt from U.S. tax with respect to
Puerto Rican source income, but
remains subject to U.S. tax with respect
to income derived from other sources.
Consistent with the general rule of the
1999 final regulations allocating losses
against gains and taking account of the
special source rule of section 865(g)(3),
§1.865-2(a)(3)(ii) provides that a loss
recognized by a U.S. citizen or resident
alien that is a bona fide resident of
Puerto Rico with respect to stock of a
corporation that is engaged in a trade or
business within Puerto Rico shall be
allocated to reduce foreign source
income. The final regulation, however,
did not specifically state whether the
stock loss is allocated against Puerto
Rican source income that is exempt
from tax under section 933 or against all
of the bona fide resident’s foreign source
income. Section 1.865-2(a)(3)(ii) is
clarified to provide that if gain from the
sale of such stock would be Puerto
Rican source income that is exempt
from tax under section 933, the loss
with respect to such stock shall be
allocated to Puerto Rican source
income. Under section 933(1), a loss
allocated to Puerto Rican source income
that is excluded from gross income

under section 933 is not allowed as a
deduction. See §1.933—1(c).

Sections 1.865-1(c)(6)(iii) and 1.865—
2(b)(4)(iii): Matching Rule

The temporary regulations provided
that, to the extent a taxpayer recognizes
foreign source income for tax purposes
that results in the creation of a
corresponding loss with respect to stock
or other personal property, as the case
may be, the loss shall be allocated and
apportioned against such income. The
preamble to the temporary regulations
explained that this rule is intended to
prevent taxpayers from avoiding the
dividend recapture rule of § 1.865—
2(b)(1) or from accelerating foreign
source income and recognizing an
offsetting U.S. loss.

One commenter characterized the rule
as overly broad and the examples as
unrealistic. The commenter
recommended that the matching rule be
eliminated from the final regulations or
revised to target identified abuses more
narrowly.

Taking these considerations into
account, §§1.865—1(c)(6)(iii) and 1.865—
2(b)(4)(iii) are modified to provide that
the matching rule will only apply if a
taxpayer engages in a transaction or
series of transactions with a principal
purpose of recognizing foreign source
income that results in the creation of a
corresponding loss. As an anti-abuse
rule, the matching rule targets
transactions that are designed to
produce an artificial or accelerated
recognition of income that directly
results in the creation of a
corresponding built-in loss. The step-
down preferred transactions described
in Examples 4 and 5 of § 1.865—
2T(b)(4)(iv) are transactions of this type;
however, because those transactions are
now expressly addressed by regulations
at § 1.7701(1)-3, the final regulations
omit Examples 4 and 5. In addition,
Example 6 of § 1.865-2T(b)(4)(iv) is
revised and redesignated as Example 6
of paragraph (b)(1)(iv) of § 1.865-2 to
illustrate an amendment to the
definition of the recapture period in
§1.865-2(d)(3) discussed below.

Section 1.865-2(b)(4)(iii) is also
revised to clarify the interaction of the
matching rule and the exceptions to the
dividend recapture rule for de minimis
or passive dividends. In the temporary
regulations, the matching rule applied
to amounts that otherwise were
exempted from the dividend recapture
rule under the passive or de minimis
exceptions only if the taxpayer held the
stock with a principal purpose of
producing foreign source income and
corresponding loss. Because the final
regulations revise the matching rule to
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incorporate a principal purpose test in
all instances, the specific requirement of
a principal purpose to apply the
matching rule to de minimis or passive
dividends is no longer necessary.

Section 1.865-2(d)(3): Recapture Period

The dividend recapture period set
forth in § 1.865-2(d)(3) is revised to
provide that the 24-month period ends
on the date on which a taxpayer
recognizes a loss with respect to stock.
In addition, in connection with the
revisions to the matching rule discussed
above, the definition of the recapture
period in § 1.865-2(d)(3) is expanded to
provide that the recapture period is
extended if the assets of the corporation
are converted to low-risk investments
with a principal purpose of enabling the
taxpayer to hold the stock without
significant risk of loss until the
recapture period has expired. As noted
above, Example 6 of § 1.865—2T(b)(4)(iv)
has been redesignated as Example 6 of
§1.865-2(b)(1)(iv) and revised to
illustrate the operation of this change to
the definition of the recapture period.
Finally, § 1.865—2(d)(3) is revised to
clarify that the dividend recapture rule
applies to a dividend paid after the date
a loss is recognized, if the loss is
incurred after the dividend was
declared (i.e., when the stock is sold ex-

dividend).
Section 1.865-2(e): Effective Dates

The final regulations retain the
January 11, 1999 effective date of the
identical provisions of the temporary
regulations and provide that the
amendments made by the final
regulations apply to losses recognized
on or after January 8, 2002. A taxpayer
may apply the regulations, however, to
loss recognized in any taxable year
beginning on or after January 1, 1987,
subject to certain conditions.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. A
final regulatory flexibility analysis
under 5 U.S.C. 604 has been prepared
for the portion of this Treasury decision
with respect to regulations issued under
section 865 of the Internal Revenue
Code. This analysis is set forth below.

Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding this
regulation was submitted to the Small
Business Administration for comment
on its impact on small business.

Regulatory Flexibility Analysis

It has been determined that a final
regulatory flexibility analysis is required
under 5 U.S.C. 604 with respect to this
Treasury decision issued under section
865 of the Internal Revenue Code. These
regulations will affect small entities
such as small businesses but not other
small entities, such as local government
or tax exempt organizations, which do
not pay taxes. The IRS and Treasury
Department are not aware of any federal
rules that duplicate, overlap or conflict
with these regulations. The final
regulations address the allocation of loss
with respect to stock and other personal
property. These regulations are
necessary primarily for the proper
computation of the foreign tax credit
limitation under section 904 of the
Internal Revenue Code. With respect to
U.S. resident taxpayers, the regulations
generally allocate losses against U.S.
source income. Generally, this
allocation simplifies the computation of
the foreign tax credit limitation. None of
the significant alternatives considered
in drafting the regulations would have
significantly altered the economic
impact of the regulations on small
entities. There are no alternative rules
that are less burdensome to small
entities but that accomplish the
purposes of the statute.

Drafting Information

Various personnel from the Office of
Associate Chief Counsel (International)
within the Office of Chief Counsel, the
IRS and Treasury Department
participated in developing these
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for “1.865—-1T"" and ““1.865—-2T",
revising the entry for “1.865-2", and
adding entries in numerical order to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.861-8 also issued under 26
U.S.C. 882(c). * * *

Section 1.865—1 also issued under 26
U.S.C. 863(a) and 865(j)(1).

Section 1.865-2 also issued under 26
U.S.C. 863(a) and 865(j)(1). * * *

Par. 2. Section 1.861-8 is amended
by:

1. Revising paragraphs (e)(7)(iii) and
(e)(8).

2. Removing the authority citation at
the end of the section.

The revisions read as follows:

§1.861-8 Computation of taxable income
from sources within the United States and
from other sources and activities.

* * * * *

(e) * *x %

(7) * *x %

(iii) Allocation of loss recognized in
taxable years after 1986. See §§ 1.865—
1 and 1.865-2 for rules regarding the
allocation of certain loss recognized in
taxable years beginning after December
31, 1986.

(8) Net operating loss deduction. A
net operating loss deduction allowed
under section 172 shall be allocated and
apportioned in the same manner as the
deductions giving rise to the net

operating loss deduction.
* * * * *

Par. 3. Section 1.861-8T is amended
as follows:

1. Paragraphs (e)(1) and (e)(3) through
(e)(11) are revised.

2. Paragraph (h) is amended by
removing the last sentence of the
concluding text.

3. The authority citation at the end of
the section is removed.

The revisions read as follows:

§1.861-8T Computation of taxable income
from sources within the United States and
for other sources and activities (temporary).
* * * * *

* x %

(e)

(1) [Reserved]. For further guidance,
see §1.861-8(e)(1).

(3) through (11) [Reserved]. For
further guidance, see § 1.861-8(¢e)(3)
through (e)(11).

Par. 4. Section 1.865—1 is added to
read as follows:

§1.865-1 Loss with respect to personal
property other than stock.

(a) General rules for allocation of
loss—(1) Allocation against gain. Except
as otherwise provided in § 1.865-2 and
paragraph (c) of this section, loss
recognized with respect to personal
property shall be allocated to the class
of gross income and, if necessary,
apportioned between the statutory
grouping of gross income (or among the
statutory groupings) and the residual
grouping of gross income, with respect
to which gain from a sale of such
property would give rise in the hands of
the seller. For purposes of this section,
loss includes bad debt deductions under
section 166 and loss on property that is
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marked-to-market (such as under
section 475) and subject to the rules of
this section. Thus, for example, loss
recognized by a United States resident
on the sale or worthlessness of a bond
generally is allocated to reduce United
States source income.

(2) Loss attributable to foreign office.
Except as otherwise provided in
§ 1.865—2 and paragraph (c) of this
section, and except with respect to loss
subject to paragraph (b) of this section,
in the case of loss recognized by a
United States resident with respect to
property that is attributable to an office
or other fixed place of business in a
foreign country within the meaning of
section 865(e)(3), the loss shall be
allocated to reduce foreign source
income if a gain on the sale of the
property would have been taxable by
the foreign country and the highest
marginal rate of tax imposed on such
gains in the foreign country is at least
10 percent. However, paragraph (a)(1) of
this section and not this paragraph (a)(2)
will apply if gain on the sale of such
property would be sourced under
section 865(c), (d)(1)(B), or (d)(3).

(3) Loss recognized by United States
citizen or resident alien with foreign tax
home. Except as otherwise provided in
§ 1.865-2 and paragraph (c) of this
section, and except with respect to loss
subject to paragraph (b) of this section,
in the case of loss with respect to
property recognized by a United States
citizen or resident alien that has a tax
home (as defined in section 911(d)(3)) in
a foreign country, the loss shall be
allocated to reduce foreign source
income if a gain on the sale of such
property would have been taxable by a
foreign country and the highest
marginal rate of tax imposed on such
gains in the foreign country is at least
10 percent.

(4) Allocation for purposes of section
904. For purposes of section 904, loss
recognized with respect to property that
is allocated to foreign source income
under this paragraph (a) shall be
allocated to the separate category under
section 904(d) to which gain on the sale
of the property would have been
assigned (without regard to section
904(d)(2)(A)(iii)(I1I)). For purposes of
§ 1.904—4(c)(2)(ii)(A), any such loss
allocated to passive income shall be
allocated (prior to the application of
§ 1.904-4(c)(2)(ii)(B)) to the group of
passive income to which gain on a sale
of the property would have been
assigned had a sale of the property
resulted in the recognition of a gain
under the law of the relevant foreign
jurisdiction or jurisdictions.

(5) Loss recognized by partnership. A
partner’s distributive share of loss

recognized by a partnership with
respect to personal property shall be
allocated and apportioned in
accordance with this section as if the
partner had recognized the loss. If loss
is attributable to an office or other fixed
place of business of the partnership
within the meaning of section 865(e)(3),
such office or fixed place of business
shall be considered to be an office of the
partner for purposes of this section.

(b) Special rules of application—(1)
Depreciable property. In the case of a
loss recognized with respect to
depreciable personal property, the gain
referred to in paragraph (a)(1) of this
section is the gain that would be
sourced under section 865(c)(1)
(depreciation recapture).

(2) Contingent payment debt
instrument. Loss described in the last
sentence of § 1.1275—-4(b)(9)(iv)(A) that
is recognized with respect to a
contingent payment debt instrument to
which § 1.1275—4(b) applies
(instruments issued for money or
publicly traded property) shall be
allocated to the class of gross income
and, if necessary, apportioned between
the statutory grouping of gross income
(or among the statutory groupings) and
the residual grouping of gross income,
with respect to which interest income
from the instrument (in the amount of
the loss subject to this paragraph (b)(2))
would give rise.

(c) Exceptions—(1) Foreign currency
and certain financial instruments. This
section does not apply to loss governed
by section 988 and loss recognized with
respect to options contracts or
derivative financial instruments,
including futures contracts, forward
contracts, notional principal contracts,
or evidence of an interest in any of the
foregoing.

(2) Inventory. This section does not
apply to loss recognized with respect to

property described in section 1221(a)(1).

(3) Interest equivalents and trade
receivables. Loss subject to § 1.861—
9T(b) (loss equivalent to interest
expense and loss on trade receivables)
shall be allocated and apportioned
under the rules of §1.861-9T and not
under the rules of this section.

(4) Unamortized bond premium. If a
taxpayer recognizing loss with respect
to a bond (within the meaning of
§1.171-1(b)) did not amortize bond
premium to the full extent permitted by
section 171 and the regulations
thereunder, then, to the extent of the
amount of bond premium that could
have been, but was not, amortized by
the taxpayer, loss recognized with
respect to the bond shall be allocated to
the class of gross income and, if
necessary, apportioned between the

statutory grouping of gross income (or
among the statutory groupings) and the
residual grouping of gross income, with
respect to which interest income from
the bond was assigned.

(5) Accrued interest. Loss attributable
to accrued but unpaid interest on a debt
obligation shall be allocated to the class
of gross income and, if necessary,
apportioned between the statutory
grouping of gross income (or among the
statutory groupings) and the residual
grouping of gross income, with respect
to which interest income from the
obligation was assigned. For purposes of
this section, whether loss is attributable
to accrued but unpaid interest (rather
than to principal) shall be determined
under the principles of §§1.61-7(d) and
1.446-2(e).

(6) Anti-abuse rules—(i) Transactions
involving built-in losses. If one of the
principal purposes of a transaction is to
change the allocation of a built-in loss
with respect to personal property by
transferring the property to another
person, qualified business unit, office or
other fixed place of business, or branch
that subsequently recognizes the loss,
the loss shall be allocated by the
transferee as if it were recognized by the
transferor immediately prior to the
transaction. If one of the principal
purposes of a change of residence is to
change the allocation of a built-in loss
with respect to personal property, the
loss shall be allocated as if the change
of residence had not occurred. If one of
the principal purposes of a transaction
is to change the allocation of a built-in
loss on the disposition of personal
property by converting the original
property into other property and
subsequently recognizing loss with
respect to such other property, the loss
shall be allocated as if it were
recognized with respect to the original
property immediately prior to the
transaction. Transactions subject to this
paragraph shall include, without
limitation, reorganizations within the
meaning of section 368(a), liquidations
under section 332, transfers to a
corporation under section 351, transfers
to a partnership under section 721,
transfers to a trust, distributions by a
partnership, distributions by a trust,
transfers to or from a qualified business
unit, office or other fixed place of
business, or branch, or exchanges under
section 1031. A person may have a
principal purpose of affecting loss
allocation even though this purpose is
outweighed by other purposes (taken
together or separately).

(ii) Offsetting positions. If a taxpayer
recognizes loss with respect to personal
property and the taxpayer (or any
person described in section 267(b) (after
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application of section 267(c)), 267(e),
318 or 482 with respect to the taxpayer)
holds (or held) offsetting positions with
respect to such property with a
principal purpose of recognizing foreign
source income and United States source
loss, the loss shall be allocated and
apportioned against such foreign source
income. For purposes of this paragraph
(c)(6)(ii), positions are offsetting if the
risk of loss of holding one or more
positions is substantially diminished by
holding one or more other positions.

(iii) Matching rule. If a taxpayer (or a
person described in section
1059(c)(3)(C) with respect to the
taxpayer) engages in a transaction or
series of transactions with a principal
purpose of recognizing foreign source
income that results in the creation of a
corresponding loss with respect to
personal property (as a consequence of
the rules regarding the timing of
recognition of income, for example), the
loss shall be allocated and apportioned
against such income to the extent of the
recognized foreign source income. For
an example illustrating a similar rule
with respect to stock loss, see § 1.865—
2(b)(4)(iv) Example 3.

(d) Definitions—(1) Contingent
payment debt instrument. A contingent
payment debt instrument is any debt
instrument that is subject to § 1.1275-4.

(2) Depreciable personal property.
Depreciable personal property is any
property described in section
865(c)(4)(A).

(3) Terms defined in § 1.861-8. See
§ 1.861-8 for the meaning of class of
gross income, statutory grouping of
gross income, and residual grouping of
gross income.

(e) Examples. The application of this
section may be illustrated by the
following examples:

Example 1. On January 1, 2000, A, a
domestic corporation, purchases for $1,000 a
machine that produces widgets, which A
sells in the United States and throughout the
world. Throughout A’s holding period, the
machine is located and used in Country X.
During A’s holding period, A incurs
depreciation deductions of $400 with respect
to the machine. Under § 1.861-8, A allocates
and apportions depreciation deductions of
$250 against foreign source general limitation
income and $150 against U.S. source income.
On December 12, 2002, A sells the machine
for $100 and recognizes a loss of $500.
Because the machine was used
predominantly outside the United States,
under sections 865(c)(1)(B) and
865(c)(3)(B)(ii) gain on the disposition of the
machine would be foreign source general
limitation income to the extent of the
depreciation adjustments. Therefore, under
paragraph (b)(1) of this section, the entire
$500 loss is allocated against foreign source
general limitation income.

Example 2. On January 1, 2002, A, a
domestic corporation, loans $2,000 to N, its
wholly-owned controlled foreign
corporation, in exchange for a contingent
payment debt instrument subject to §1.1275—
4(b). During 2002 through 2004, A accrues
and receives interest income of $630, $150 of
which is foreign source general limitation
income and $480 of which is foreign source
passive income under section 904(d)(3).
Assume there are no positive or negative
adjustments pursuant to § 1.1275—4(b)(6) in
2002 through 2004. On January 1, 2005, A
disposes of the debt instrument and
recognizes a $770 loss. Under § 1.1275—
4(b)(8)(ii), $630 of the loss is treated as
ordinary loss and $140 is treated as capital
loss. Assume that $140 of interest income
earned in 2005 with respect to the debt
instrument would be foreign source passive
income under section 904(d)(3). Under
§1.1275-4(b)(9)(iv), $150 of the ordinary loss
is allocated against foreign source general
limitation income and $480 of the ordinary
loss is allocated against foreign source
passive income. Under paragraph (b)(2) of
this section, the $140 capital loss is allocated
against foreign source passive income.

Example 3. (i) On January 1, 2003, A, a
domestic corporation, purchases for $1,200 a
taxable bond maturing on December 31,
2008, with a stated principal amount of
$1,000, payable at maturity. The bond
provides for unconditional payments of
interest of $100, payable December 31 of each
year. The issuer of the bond is a foreign
corporation and interest on the bond is thus
foreign source. Interest payments for 2003
and 2004 are timely made. A does not elect
to amortize its bond premium under section
171 and the regulations thereunder, which
would have permitted A to offset the $100 of
interest income by $28.72 of bond premium
in 2003, and by $30.42 in 2004. On January
1, 2005, A sells the bond and recognizes a
$100 loss. Under paragraph (c)(4) of this
section, $59.14 of the loss is allocated against
foreign source income. Under paragraph
(a)(1) of this section, the remaining $40.86 of
the loss is allocated against U.S. source
income.

(ii) The facts are the same as in paragraph
(i) of this Example 3, except that A made the
election to amortize its bond premium
effective for taxable year 2004 (see §1.171—
4(c)). Under paragraph (c)(4) of this section,
$28.72 of the loss is allocated against foreign
source income. Under paragraph (a)(1) of this
section, the remaining $71.28 of the loss is
allocated against U.S. source income.

Example 4. On January 1, 2002, A, a
domestic corporation, purchases for $1,000 a
bond maturing December 31, 2014, with a
stated principal amount of $1,000, payable at
maturity. The bond provides for
unconditional payments of interest of $100,
payable December 31 of each year. The issuer
of the bond is a foreign corporation and
interest on the bond is thus foreign source.
Between 2002 and 2006, A accrues and
receives foreign source interest income of
$500 with respect to the bond. On January 1,
2007, A sells the bond and recognizes a $500
loss. Under paragraph (a)(1) of this section,
the $500 loss is allocated against U.S. source
income.

Example 5. On January 1, 2002, A, a
domestic corporation on the accrual method
of accounting, purchases for $1,000 a bond
maturing December 31, 2012, with a stated
principal amount of $1,000, payable at
maturity. The bond provides for
unconditional payments of interest of $100,
payable December 31 of each year. The issuer
of the bond is a foreign corporation and
interest on the bond is thus foreign source.
On June 10, 2002, after A has accrued $44 of
interest income, but before any interest has
been paid, the issuer suddenly becomes
insolvent and declares bankruptcy. A sells
the bond (including the accrued interest) for
$20. Assuming that A properly accrued $44
of interest income, A treats the $20 proceeds
from the sale of the bond as payment of
interest previously accrued and recognizes a
$1,000 loss with respect to the bond
principal and a $24 loss with respect to the
accrued interest. See § 1.61-7(d). Under
paragraph (a)(1) of this section, the $1,000
loss with respect to the principal is allocated
against U.S. source income. Under paragraph
(c)(5) of this section, the $24 loss with
respect to accrued but unpaid interest is
allocated against foreign source interest
income.

(f) Effective date—(1) In general.
Except as provided in paragraph (f)(2) of
this section, this section is applicable to
loss recognized on or after January 8,
2002. For purposes of this paragraph (f),
loss that is recognized but deferred (for
example, under section 267 or 1092)
shall be treated as recognized at the time
the loss is taken into account.

(2) Application to prior periods. A
taxpayer may apply the rules of this
section to losses recognized in any
taxable year beginning on or after
January 1, 1987, and all subsequent
years, provided that—

(i) The taxpayer’s tax liability as
shown on an original or amended tax
return is consistent with the rules of this
section for each such year for which the
statute of limitations does not preclude
the filing of an amended return on June
30, 2002; and

(ii) The taxpayer makes appropriate
adjustments to eliminate any double
benefit arising from the application of
this section to years that are not open
for assessment.

(3) Examples. See § 1.865—2(e)(3) for
examples illustrating an applicability
date provision similar to the
applicability date provided in this
paragraph (f).

§1.865-1T [Removed]

Par. 5. Section 1.865—1T is removed.
Par. 6. Section 1.865-2 is amended
by:

1. Adding a sentence after the first
sentence of paragraph (a)(1).
2. Adding two sentences at the end of
paragraph (a)(3)(ii).
3. Adding Example 6 to paragraph
(b)(2)(iv).
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4. Revising paragraph (b)(4)(iii).

5. Adding Example 3 to paragraph
(b)(4)(iv).

6. Revising paragraphs (d)(3), (e)(1),
and (e)(2)(@d).

The revisions and additions read as
follows:

§1.865-2 Loss with respect to stock.
(a)(1) * * * For purposes of this

section, loss includes loss on property

that is marked-to-market (such as under

section 475) and subject to the rules of

this section. * * *

* * * * *

3***

(ii) * * * If gain from a sale of such
stock would give rise to income exempt
from tax under section 933, the loss
with respect to such stock shall be
allocated to amounts that are excluded
from gross income under section 933(1)
and therefore shall not be allowed as a
deduction from gross income. See
section 933(1) and §1.933-1(c).

* * * * *

(b) *
(1) *

(IV) N

Example 6. (i) On January 1, 1998, P, a
domestic corporation, purchases N, a foreign
corporation, for $1,000. On March 1, 1998, P
causes N to sell its operating assets,
distribute a $400 general limitation dividend
to P, and invest its remaining $600 in short-
term government securities. P converted the
N assets into low-risk investments with a
principal purpose of holding the N stock
without significant risk of loss until the
recapture period expired. N earns interest
income from the securities. The income
constitutes subpart F income that is included
in P’s income under section 951, increasing
P’s basis in the N stock under section 961(a).
On March 1, 2002, P sells N and recognizes
a $400 loss.

(ii) Pursuant to paragraph (d)(3) of this
section, the recapture period is increased by
the period in which N’s assets were held as
low-risk investments because P caused N’s
assets to be converted into and held as low-
risk investments with a principal purpose of
enabling P to hold the N stock without
significant risk of loss. Accordingly, under
paragraph (b)(1)(i) of this section the $400
loss is allocated against foreign source
general limitation income.

* * * * *

(4) I

(iii) Matching rule. If a taxpayer (or a
person described in section
1059(c)(3)(C) with respect to the
taxpayer) engages in a transaction or
series of transactions with a principal
purpose of recognizing foreign source
income that results in the creation of a
corresponding loss with respect to stock
(as a consequence of the rules regarding
the timing of recognition of income, for
example), the loss shall be allocated and
apportioned against such income to the

L
* %

extent of the recognized foreign source
income. This paragraph (b)(4)(iii)
applies to any portion of a loss that is
not allocated under paragraph (b)(1)(i)
of this section (dividend recapture rule),
including a loss in excess of the
dividend recapture amount and a loss
that is related to a dividend recapture
amount described in paragraph (b)(1)(ii)
(de minimis exception) or (b)(1)(iii)
(passive dividend exception) of this
section.

(iv) Examples. * * *

Example 3. (i) Facts. On January 1, 2002,
P and Q, domestic corporations, form R, a
domestic partnership. The corporations and
partnership use the calendar year as their
taxable year. P contributes $900 to R in
exchange for a 90-percent partnership
interest and Q contributes $100 to R in
exchange for a 10-percent partnership
interest. R purchases a dance studio in
country X for $1,000. On January 2, 2002, R
enters into contracts to provide dance lessons
in Country X for a 5-year period beginning
January 1, 2003. These contracts are prepaid
by the dance studio customers on December
31, 2002, and R recognizes foreign source
taxable income of $500 from the prepayments
(R’s only income in 2002). P takes into
income its $450 distributive share of
partnership taxable income. On January 1,
2003, P’s basis in its partnership interest is
$1,350 ($900 from its contribution under
section 722, increased by its $450
distributive share of partnership income
under section 705). On September 22, 2003,
P contributes its R partnership interest to S,
a newly-formed domestic corporation, in
exchange for all the stock of S. Under section
358, P’s basis in S is $1,350. On December
1, 2003, P sells S to an unrelated party for
$1050 and recognizes a $300 loss.

(ii) Loss allocation. P recognized foreign
source income for tax purposes before the
income had economically accrued, and the
accelerated recognition of income increased
P’s basis in R without increasing its value by
a corresponding amount, which resulted in
the creation of a built-in loss with respect to
the S stock. Under paragraph (b)(4)(iii) of this
section the $300 loss is allocated against
foreign source income if P had a principal
purpose of recognizing foreign source income
and corresponding loss.

* * * * *

(d) E

(3) Recapture period. A recapture
period is the 24-month period ending on
the date on which a taxpayer recognized
a loss with respect to stock. For
example, if a taxpayer recognizes a loss
on March 15, 2002, the recapture period
begins on and includes March 16, 2000,
and ends on and includes March 15,
2002. A recapture period is increased by
any period of time in which the
taxpayer has diminished its risk of loss
in a manner described in section
246(c)(4) and the regulations thereunder
and by any period in which the assets
of the corporation are hedged against

risk of loss (or are converted into and
held as low-risk investments) with a
principal purpose of enabling the
taxpayer to hold the stock without
significant risk of loss until the
recapture period has expired. In the case
of a loss recognized after a dividend is
declared but before such dividend is
paid, the recapture period is extended
through the date on which the dividend
is paid.

(e) Effective date—(1) In general. This
section is applicable to loss recognized
on or after January 11, 1999, except that
paragraphs (a)(3)(ii), (b)(1)(iv) Example
6, (b)(4)(iii), (b)(4)(iv) Example 3, and
(d)(3) of this section are applicable to
loss recognized on or after January 8,
2002. For purposes of this paragraph (e),
loss that is recognized but deferred (for
example, under section 267 or 1092)
shall be treated as recognized at the time

the loss is taken into account.
2) * * %

(i) The taxpayer’s tax liability as
shown on an original or amended tax
return is consistent with the rules of this
section for each such year for which the
statute of limitations does not preclude
the filing of an amended return on June
30, 2002; and

* * * * *

§1.865-2T [Removed]
Par. 7. Section 1.865—-2T is removed.

§1.904-4 [Amended]

Par. 8. In § 1.904—4, paragraph
(c)(2)(i1)(A), remove the language
“1.865—1T through 1.865-2T" at the end
of the first sentence and add “1.865—1
and 1.865—2" in its place.

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

Approved: December 19, 2001.
Mark Weinberger,
Assistant Secretary of the Treasury.
[FR Doc. 01-31819 Filed 12—-27-01; 8:45 am]
BILLING CODE 4830-01-P
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[FinCEN Issuance 2001-2]

Financial Crimes Enforcement
Network; Bank Secrecy Act
Regulations—Issuance Concerning the
Requirement that Money Transmitters
and Money Order and Traveler's Check
Issuers, Sellers, and Redeemers
Report Suspicious Transactions;
Effective Date and Reporting Form

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.
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ACTION: Guidance on reporting
requirement effective date and form.

SUMMARY: This document reminds
money transmitters and money order
and traveler’s check issuers, sellers, and
redeemers of the January 1, 2002
effective date for the requirement to
report suspicious transactions. In
addition, this document explains which
form these businesses must use to report
suspicious transactions.

FOR FURTHER INFORMATION CONTACT:
Patrice Motz, Money Services Business
Program, Office of Compliance and
Regulatory Enforcement, FinCEN (800)
949-2732; Judith Starr, Chief Counsel or
Cynthia L. Clark, Deputy Chief Counsel,
FinCEN (703) 905-3590.

SUPPLEMENTARY INFORMATION:
1. Introduction

The statute generally referred to as the
“Bank Secrecy Act,” Titles I and II of
Public Law 91-508, as amended,
codified at 12 U.S.C. 1829b, 12 U.S.C.
1951-1959, and 31 U.S.C. 5311-5331,
authorizes the Secretary of the Treasury,
inter alia, to require financial
institutions to keep records and file
reports that are determined to have a
high degree of usefulness in criminal,
tax, and regulatory matters, or in the
conduct of intelligence or counter-
intelligence activities, to protect against
international terrorism, and to
implement counter-money laundering
programs and compliance procedures.
Regulations implementing Title II of the
Bank Secrecy Act appear at 31 CFR part
103. The authority of the Secretary to
administer the Bank Secrecy Act has
been delegated to the Director of
FinCEN.

The Secretary of the Treasury was
granted authority in 1992, with the
enactment of 31 U.S.C. 5318(g), to
require financial institutions to report
suspicious transactions. On March 14,
2000, FinCEN issued a final rule
requiring money transmitters, and
issuers, sellers, and redeemers of money
orders and traveler’s checks, to report
suspicious transactions. (65 FR 13683).

II. FinCEN Issuance 2001-2

This document, FinCEN Issuance
2001-2, reminds money transmitters
and issuers, sellers, and redeemers of
money orders and traveler’s checks that
the requirement to report suspicious
transactions applies to transactions
occurring on or after January 1, 2002.1

1The information collection in this Issuance has
been approved by the Office of Management and
Budget (“OMB”) in accordance with the
requirements of the Paperwork Reduction Act (44
U.S.C. 3507(d)) under control number 1506—0001.

A report of a suspicious transaction
must be filed no later than 30 calendar
days after the date of initial detection of
facts that may constitute a basis for
filing a report of the suspicious
transaction. See, 31 CFR 103.20(b)(3).

FinCEN is developing a form to be
used solely by money transmitters and
issuers, sellers, and redeemers of money
orders and traveler’s checks to report
suspicious transactions. That form, the
Suspicious Activity Report—MSB
(“SAR-MSB”), will be published in the
Federal Register for public comment. In
the meantime, money transmitters and
issuers, sellers, and redeemers of money
orders and traveler’s checks are to use
the existing bank suspicious activity
report, Form TD F 90-22.47, to report
suspicious activities. Money
transmitters and issuers, sellers, and
redeemers of money orders and
traveler’s checks are requested to enter
the letters “MSB” in block letters at the
top of the form and in the empty space
in item 5 of the TD F 90-22.47. Further
information about completing the TD F
90-22.47 is available on the general
FinCEN Web site at http://
www.treas.gov/fincen and on the site
specific to money services businesses at
http://www.msb.gov.

Money services businesses are
encouraged to continue to use the
Financial Institutions Hotline to
voluntarily report to law enforcement
suspicious transactions that may relate
to recent terrorist activity against the
United States. The Hotline was
established to facilitate the immediate
transmittal of this information to law
enforcement. The use of the Hotline is
voluntary and does not negate the
responsibility of a particular money
services business to file a TD F 90—
22.47.

Dated: December 20, 2001.
James F. Sloan,
Director, Financial Crimes Enforcement
Network.
[FR Doc. 01-31851 Filed 12—27-01; 8:45 am)]

BILLING CODE 4820-03-P

An agency may not conduct or sponsor, and person
is not required to respond to, a collection of
information unless it displays a valid control
number.

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37CFR Part 1
[Docket No.: 010815207-1285-03]
RIN 0651-AB41

Requirements for Claiming the Benefit
of Prior-Filed Applications Under
Eighteen-Month Publication of Patent
Applications

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Final rule.

SUMMARY: In implementing the
provisions of the American Inventors
Protection Act of 1999 related to the
eighteen-month publication of patent
applications, the United States Patent
and Trademark Office (Office) revised
the rules of practice related to
requirements for claiming the benefit of
a prior-filed application. The Office is
now revising the time period for
claiming the benefit of a prior-filed
application in an application filed
under the Patent Cooperation Treaty
(PCT), revising the time period for filing
an English language translation of a
non-English language provisional
application, and making other technical
corrections to the rules of practice
related to eighteen-month publication.
EFFECTIVE DATE: December 28, 2001.
FOR FURTHER INFORMATION CONTACT:
Robert A. Clarke or Joni Y. Chang, Legal
Advisors, Office of Patent Legal
Administration, by telephone at (703)
308-6906, or by mail addressed to: Box
Comments—Patents, Commissioner for
Patents, Washington, DC 20231, or by
facsimile to (703) 872—9399, marked to
the attention of Robert A. Clarke.
SUPPLEMENTARY INFORMATION: The
American Inventors Protection Act of
1999 was enacted into law on November
29, 1999. See Pub. L. 106-113, 113 Stat.
1501, 1501A-552 through 1501A-591
(1999). The American Inventors
Protection Act of 1999 contained a
number of changes to title 35, United
States Code, including provisions for
the publication of pending applications
for patent, with certain exceptions,
promptly after the expiration of a period
of eighteen months from the earliest
filing date for which a benefit is sought
under title 35, United States Code
(“eighteen-month publication”). The
Office implemented the eighteen-month
publication provisions of the American
Inventors Protection Act of 1999 in a
final rule published in September of
2000. See Changes to Implement
Eighteen-Month Publication of Patent
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Applications, 65 FR 57023 (Sept. 20,
2000), 1239 Off. Gaz. Pat. Office 63 (Oct.
10, 2000) (final rule).

Section 4503(a) of the American
Inventors Protection Act of 1999
amended 35 U.S.C. 119(b) to provide
that no application for patent shall be
entitled to a right of priority under 35
U.S.C. 119(a)-(d) unless a claim
identifying the foreign application is
filed at such time during the pendency
of the application as required by the
Office. Section 4503(b) of the American
Inventors Protection Act of 1999
amended 35 U.S.C. 119(e) and 120 to
provide that no application shall be
entitled to the benefit of a prior-filed
application unless an amendment
containing the specific reference to the
prior-filed application is submitted at
such time during the pendency of the
application as required by the Office.
Section 4503 of the American Inventors
Protection Act of 1999 also amended 35
U.S.C. 119 and 120 to permit the Office
to establish procedures for accepting an
unintentionally delayed claim for the
benefit of a prior-filed application.
Section 4503 of the American Inventors
Protection Act of 1999 applies to
applications filed under 35 U.S.C. 111
on or after November 29, 2000, and to
applications entering the national stage
after compliance with 35 U.S.C. 371 that
resulted from international applications
filed on or after November 29, 2000. See
Pub. L. 106-113, §4508, 113 Stat. at
1501A-566 through 1501A-567. This
final rule amends 37 CFR 1.55 and 1.78
to: (1) Revise the requirements for
claiming the benefit of a prior-filed
application in an application filed
under the PCT; (2) revise the time
period and requirements for filing an
English language translation of a non-
English language provisional
application; and (3) expressly indicate
that the time period requirements which
implement the provisions of §4503 of
the American Inventors Protection Act
of 1999 do not apply to applications
filed before November 29, 2000.

Discussion of Specific Rules

Title 37 of the Code of Federal
Regulations, Part 1, is amended as
follows:

Section 1.14: Section 1.14(i)(2) is
amended to correct its reference to ““35
U.S.C. 154(d)(4) (formerly indicated as
“35 U.S.C. 154(2)(d)(4)”).

Section 1.55: Section 1.55(a)(1)(i) is
amended such that the rules of practice
expressly indicate that the time periods
in §1.55(a)(1)(i) do not apply in an
application under 35 U.S.C. 111(a) if the
application is: (1) an application for a
design patent; or (2) an application filed
before November 29, 2000. The Office

indicated that the changes to § 1.55 (and
§1.78) to implement eighteen-month
publication applied only to applications
filed on or after November 29, 2000. See
Changes to Implement Eighteen-Month
Publication of Patent Applications, 65
FR at 57024, 1239 Off. Gaz. Pat. Office
at 63. The Office, however, has received
enough inquiries about whether the
time periods set forth in § 1.55(a)(1)(i)
(and §1.78(a)(2) and §1.78(a)(5)) apply
to particular applications that the Office
has decided to place this information in
§1.55 (and §1.78) itself.

Section 1.55(c) is amended to
expressly indicate that a petition under
§1.55(c) to accept the delayed claim
must also be accompanied by the claim
(i.e., the claim required by 35 U.S.C.
119(a)—(d) and § 1.55) for priority to the
prior foreign application, unless
previously submitted.

Section 1.78: Section 1.78(a)(1) is
amended to Make its provisions
applicable to international applications
designating the United States of
America. The phrase “nonprovisional
application” as used in the rules of
practice means either an application
filed under 35 U.S.C. 111(a) or an
international application filed under 35
U.S.C. 363 that entered the national
stage after compliance with 35 U.S.C.
371. See § 1.9(a)(3). Thus, provisions
which apply only to a nonprovisional
application (e.g., the requirement in
§1.78(a)(2)(iii) for a specific reference in
an application data sheet (§ 1.76) or the
specification) do not apply to any
international application that does not
enter national stage processing under 35
U.S.C. 371. The specific reference
requirements of 35 U.S.C. 119(e) and
120 are met in such an international
application by a specific reference to the
prior-filed application in the
international application papers (e.g., in
the Request (PCT Rule 4.10 and
§1.434(d)(2)), or a correction or addition
in accordance with PCT Rule 26bis).

Section 1.78(a)(2) is amended to place
its provisions in separate paragraphs
(a)(2)(i) through (a)(2)(iv) for clarity.
Section 1.78(a)(2) is also amended to
make its provisions applicable to
international applications designating
the United States of America, and to set
forth the time period for making a claim
(providing the specific reference
required by § 1.78(a)(2)(i)) for both an
application filed under 35 U.S.C. 111(a)
and an international application
designating the United States of
America which entered the national
stage after compliance with 35 U.S.C.
371.

Specifically, if the later-filed
application is an application filed under
35 U.S.C. 111(a), the specific reference

required by § 1.78(a)(2)(i) must be
submitted within the later of four
months from the actual filing date of the
later-filed application or sixteen months
from the filing date of the prior-filed
application. If, however, the later-filed
application is a nonprovisional
application which entered the national
stage from an international application
after compliance with 35 U.S.C. 371, the
specific reference required by
§1.78(a)(2)(i) must be submitted within
the later of four months from the date
on which the national stage commenced
under 35 U.S.C. 371(b) or (f) in the later-
filed international application or sixteen
months from the filing date of the prior-
filed application. This reference must,
in any event, be submitted during the
pendency of the later-filed application.
The provisions relating to an
application filed under 35 U.S.C. 111(a)
do not change the time period for
submitting a specific reference in such
applications. The provisions relating to
an international application designating
the United States of America which
entered the national stage after
compliance with 35 U.S.C. 371,
however, do change the time period for
submitting a specific reference to any
prior-filed application for which a
benefit is claimed in such international
applications in that the four-month
period is measured from the date on
which the national stage commenced
under 35 U.S.C. 371(b) or (f) rather than
the actual filing date of the international
application under 35 U.S.C. 363.

Section 1.78(a)(2) is also amended to
eliminate the requirement that if the
application claims the benefit of an
international application, the first
sentence of the specification must
include an indication of whether the
international application was published
under PCT Article 21(2) in English. The
Office is eliminating this requirement
because: (1) The Office will not delay
publication of the application if this
requirement is not met; and (2) this
information can be obtained from other
sources.

Section 1.78(a)(2) is also amended
such that the rules of practice expressly
indicate that the time periods in
§1.78(a)(2)(ii) do not apply if the later-
filed application is: (1) An application
for a design patent; (2) an application
filed under 35 U.S.C. 111(a) before
November 29, 2000; or (3) a
nonprovisional application which
entered the national stage after
compliance with 35 U.S.C. 371 from an
international application filed under 35
U.S.C. 363 before November 29, 2000.
The Office indicated that the changes to
§ 1.78 to implement eighteen-month
publication applied only to applications
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filed on or after November 29, 2000. See
Changes to Implement Eighteen-Month
Publication of Patent Applications, 65
FR at 57024, 1239 Off. Gaz. Pat. Office
at 63. The Office, however, has received
enough inquiries about whether the
time periods set forth in § 1.78 apply to
particular applications that the Office
has decided to place this information in
§1.78 itself.

Section 1.78(a)(2) is also amended to
change the sentence “[t]he identification
of an application by application number
under this section is the specific
reference required by 35 U.S.C. 120 to
every application assigned that
application number” to “[t]he
identification of an application by
application number under this section is
the identification of every application
assigned that application number
necessary for a specific reference
required by 35 U.S.C. 120 to every such
application assigned that application
number.” That is, a continued
prosecution application under § 1.53(d)
(CPA) does not require any additional
identification of or reference to the prior
application (or any prior application
assigned the application number of such
application under § 1.53(d)) under 35
U.S.C. 120 and § 1.78(a)(2) other than
the identification of the prior
application in the request required by
§1.53(d) for a CPA. See Changes to
Patent Practice and Procedure, 62 FR
53131, 53144 (Oct. 10, 1997), 1203 Off.
Gaz. Pat. Office 63, 73 (Oct. 21, 1997)
(final rule). The change to this provision
clarifies that the other provisions of
§1.78(a)(2) (e.g., that the claim be in the
application data sheet or the first
sentence of the specification) remain
applicable when an application under
§1.53(b) claims the benefit under 35
U.S.C. 120 of a continued prosecution
application filed under § 1.53(d).

Section 1.78(a)(3) is amended to
expressly indicate that a petition under
§1.78(a)(3) to accept the delayed claim
must also be accompanied by the claim
(i.e., the reference required by 35 U.S.C.
120 and § 1.78(a)(2)) to the benefit of the
prior-filed application, unless
previously submitted. Section 1.78(a)(3)
is also amended to change ““paragraph
(a)(2)” to paragraph ““(a)(2)(ii)” for
consistency with the changes to
§1.78(a)(2).

Section 1.78(a)(3) provides that if the
reference required by 35 U.S.C. 120 and
§ 1.78(a)(2) of this section is presented
in a nonprovisional application after the
time period provided by § 1.78(a)(2)(ii),
the claim under 35 U.S.C. 120, 121, or
365(c) for the benefit of a prior-filed
copending nonprovisional application
or international application designating
the United States may be accepted if the

applicant files a petition to accept the
delayed claim that is accompanied by:
(1) the reference required by 35 U.S.C.
120 and § 1.78(a)(2) to the prior-filed
application (unless previously
submitted); (2) the surcharge set forth in
§1.17(t); and (3) a statement that the
entire delay between the date the claim
was due under §1.78(a)(2)(ii) and the
date the claim was filed was
unintentional.

If an applicant includes a claim to the
benefit of a prior-filed nonprovisional
application or international application
designating the United States elsewhere
in the application but not in the manner
specified in § 1.78(a)(2)(i) and (iii) (e.g.,
if the claim is included in an
unexecuted oath or declaration or the
application transmittal letter) within the
time period set forth in § 1.78(a)(2)(ii),
the Office will not require a petition
(and the surcharge under § 1.17(t)) to
correct the claim if the information
concerning the claim contained
elsewhere in the application was
recognized by the Office as shown by its
inclusion on a filing receipt. This is
because the application will have been
scheduled for publication on the basis
of the information concerning the claim
contained elsewhere in the application
within the time period set forth in
§1.78(a)(2)(ii). Of course, the applicant
must still submit the claim in the
manner specified in § 1.78(a)(2)(i) and
(iii) (i.e., by an amendment in the first
sentence of the specification or in an
application data sheet) to have a proper
claim under 35 U.S.C. 120 and §1.78 to
the benefit of a prior-filed application.
If, however, an applicant includes such
a claim elsewhere in the application and
not in the manner specified in
§1.78(a)(2)(i) and (iii), and the claim is
not recognized by the Office as shown
by its absence on the filing receipt (e.g.,
if the claim is in a part of the
application where priority or continuity
claims are not conventionally located,
such as the body of the specification),
the Office will require a petition (and
the surcharge under § 1.17(t)) to correct
such claim. This is because the
application will not have been
scheduled for publication on the basis
of the information concerning the claim
contained elsewhere in the application.

Section 1.78(a)(4) is amended to make
its provisions applicable to international
applications designating the United
States of America.

Section 1.78(a)(5) is amended to place
its provisions in separate paragraphs
(a)(5)(i) through (a)(5)(iv) for clarity.
Section 1.78(a)(5) is also amended to: (1)
Make its provisions applicable to
international applications designating
the United States of America; (2) set

forth the time period for making a claim
(providing the specific reference
required by § 1.78(a)(5)) for both an
application filed under 35 U.S.C. 111(a)
and an international application
designating the United States of
America which entered the national
stage after compliance with 35 U.S.C.
371; and (3) change the time period and
requirements for filing an English
language translation of a non-English
language provisional application.

Specifically, if the later-filed
application is an application filed under
35 U.S.C. 111(a), the specific reference
required by § 1.78(a)(5)(i) must be
submitted within the later of four
months from the actual filing date of the
later-filed application or sixteen months
from the filing date of the prior-filed
application. If, however, the later-filed
application is a nonprovisional
application which entered the national
stage from an international application
after compliance with 35 U.S.C. 371, the
specific reference required by
§1.78(a)(5)(i) must be submitted within
the later of four months from the date
on which the national stage commenced
under 35 U.S.C. 371(b) or (f) in the later-
filed international application or sixteen
months from the filing date of the prior-
filed application. This reference must,
in any event, be submitted during the
pendency of the later-filed application.
The provisions relating to an
application filed under 35 U.S.C. 111(a)
do not change the time period for
submitting a specific reference in such
applications. The provisions relating to
an international application designating
the United States of America which
entered the national stage after
compliance with 35 U.S.C. 371,
however, do change the time period for
submitting a specific reference to any
prior-filed application for which a
benefit is claimed in such international
applications in that the four-month
period is measured from the date on
which the national stage commenced
under 35 U.S.C. 371(b) or (f) rather than
the actual filing date of the international
application under 35 U.S.C. 363.

Section 1.78(a)(5) is also amended
such that the rules of practice expressly
indicate that the time periods in
§1.78(a)(5)(ii) do not apply if the later-
filed application is: (1) an application
filed under 35 U.S.C. 111(a) before
November 29, 2000; or (2) a
nonprovisional application which
entered the national stage after
compliance with 35 U.S.C. 371 from an
international application filed under 35
U.S.C. 363 before November 29, 2000.

Section 1.78(a)(5) is also amended to
provide that if a provisional application
was filed in a language other than
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English and an English-language
translation of the provisional
application and a statement that the
translation is accurate were not
previously filed in the provisional
application or the nonprovisional
application, applicant will be notified
and given a period of time within which
to file an English-language translation of
the non-English-language provisional
application and a statement that the
translation is accurate. In a pending
nonprovisional application, failure to
timely reply to such a notice will result
in abandonment of the application.
Thus, § 1.78(a)(5) no longer provides
that if a provisional application was
filed in a language other than English,

a claim to the benefit of such
provisional application is waived if an
English language translation of a non-
English language provisional
application is not submitted within the
later of four months from the actual
filing date of the nonprovisional
application or sixteen months from the
filing date of the prior-filed provisional
application. In the event that the Office
schedules an application that claims the
benefit of a provisional application filed
in a language other than English for
publication without issuing a notice
requiring the applicant to file English-
language translation of the non-English-
language provisional application, the
applicant should file the English-
language translation of the non-English-
language provisional application and a
statement that the translation is accurate
before the scheduled publication date.
This change to § 1.78(a)(5) allows
applicant to file an English-language
translation of a non-English language
provisional application either in the
provisional application or in each
nonprovisional application that claims
the benefit of the provisional
application.

Section 1.78(a)(5) is also amended to
delete the term “copending,” as 35
U.S.C. 119(e) no longer requires
copendency between a nonprovisional
application and a provisional
application for the nonprovisional
application to claim the benefit of the
filing date of the provisional application
under 35 U.S.C. 119(e). 35 U.S.C.
119(e)(1) continues to require that any
nonprovisional application claiming the
benefit of a provisional application be
filed within twelve months after the
filing date of the provisional application
(or the next succeeding business day if
the date that is twelve months after the
filing date of the provisional application
falls on a Saturday, Sunday, or Federal
holiday). See Request for Continued
Examination Practice and Changes to

Provisional Application Practice, 65 FR
50092, 50098 (Aug. 16, 2000), 1238 Off.
Gaz. Pat. Office 13, 18-19 (Sept. 5,
2000) (final rule) (comment 2 and
response).

Section 1.78(a)(6) is amended to
expressly indicate that a petition under
§1.78(a)(6) to accept the delayed claim
must also be accompanied by the claim
(i.e., the reference required by 35 U.S.C.
119(e) and § 1.78(a)(5)) to the benefit of
the prior-filed provisional application,
unless previously submitted. Section
1.78(a)(6) is also amended to change
“paragraph (a)(5)” to paragraph
“(a)(5)(ii)” for consistency with the
changes to § 1.78(a)(5).

Section 1.78(a)(6) provides that if the
reference required by 35 U.S.C. 119(e)
and paragraph (a)(5) of this section is
presented in a nonprovisional
application after the time period
provided by § 1.78(a)(5)(ii), the claim
under 35 U.S.C. 119(e) for the benefit of
a prior-filed provisional application
may be accepted if the applicant files a
petition to accept the delayed claim that
is accompanied by: (1) the reference
required by 35 U.S.C. 119(e) and
§1.78(a)(5) to the prior-filed provisional
application (unless previously
submitted); (2) the surcharge set forth in
§1.17(t); and (3) a statement that the
entire delay between the date the claim
was due under § 1.78(a)(5)(ii) and the
date the claim was filed was
unintentional.

If an applicant includes a claim to the
benefit of a prior-filed provisional
application elsewhere in the application
but not in the manner specified in
§1.78(a)(5)(i) and (iii) (e.g., if the claim
is included in an unexecuted oath or
declaration or the application
transmittal letter) within the time period
set forth in § 1.78(a)(5)(ii), the Office
will not require a petition (and the
surcharge under § 1.17(t)) to correct the
claim if the information concerning the
claim contained elsewhere in the
application was recognized by the
Office as shown by its inclusion on a
filing receipt. This is because the
application will have been scheduled
for publication on the basis of the
information concerning the claim
contained elsewhere in the application
within the time period set forth in
§1.78(a)(5)(ii). Of course, the applicant
must still submit the claim in the
manner specified in § 1.78(a)(5)(i) and
(iii) (i.e., by an amendment in the first
sentence of the specification or in an
application data sheet) to have a proper
claim under 35 U.S.C. 119(e) and §1.78
to the benefit of a prior-filed provisional
application. If, however, an applicant
includes such a claim elsewhere in the
application and not in the manner

specified in § 1.78(a)(5)(i) and (iii), and
the claim is not recognized by the Office
as shown by its absence on a filing
receipt (e.g., if the claim is in a part of
the application where priority or
continuity claims are not conventionally
located, such as the body of the
specification), the Office will require a
petition (and the surcharge under
§1.17(t)) to correct such claim. This is
because the application will not have
been scheduled for publication on the
basis of the information concerning the
claim contained elsewhere in the
application.

Section 1.311: Section 1.311(a) is
amended to correct the parenthetical
reference to “(§1.211(f))” to
“(§1.211(e)).”

Section 1.434: Section 1.434(d)(2) is
amended by deleting the term
“copending,” as the prior national
application may be a provisional
application and 35 U.S.C. 119(e) no
longer requires copendency for a
nonprovisional application to claim the
benefit of the filing date of a provisional
application under 35 U.S.C. 119(e).

Section 1.491: The Office proposed
amending § 1.491 such that the
regulations set forth the current
language of 35 U.S.C. 371(b) that defines
when national stage commencement
occurs. The Office will adopt that
proposed change to § 1.491 in a separate
final rule that implements an
amendment to PCT Article 22.

Response to Comments

The Office published a notice
proposing the above-mentioned changes
to the rules of practice. See
Requirements for Claiming the Benefit
of Prior-Filed Applications Under
Eighteen-Month Publication of Patent
Applications, 66 FR 46409 (Sept. 5,
2001), 1251 Off. Gaz. Pat. Office 16 (Oct.
2, 2001) (notice of proposed
rulemaking). The Office received seven
written comments (from intellectual
property organizations, patent
practitioners, and the general public) in
response to the notice of proposed
rulemaking. The comments are available
for public inspection at the Office of the
Commissioner for Patents, located in
Crystal Park 2, Suite 910, 2121 Crystal
Drive, Arlington, Virginia, and are also
posted on the Office’s Internet Web site
(address: hitp://www.uspto.gov).

Most of the comments expressed
support for the proposed changes. None
of the comments opposed the proposed
changes, but several comments included
additional suggestions. Those comments
and the Office’s responses follow
(comments that generally support the
proposed changes are not discussed):
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Comment 1: Several comments
suggested that the Office make clear that
the time period requirements in
§1.78(a)(2)(ii) and §1.78(a)(5)(ii) (and
resulting waiver if these time period
requirements are not met) do not apply
to applications filed before November
29, 2000. Another comment suggested
that the change to § 1.78 be made
retroactive to all applications filed on or
after November 29, 2000.

Response: Sections 1.55 and 1.78 are
now amended to expressly state that the
time period requirements of
§1.55(a)(1)(i), § 1.78(a)(2)(ii) and
§ 1.78(a)(5)(ii) do not apply to
applications filed before November 29,
2000. Therefore, there is no waiver of a
benefit under 35 U.S.C. 119 or 120 for
failure to comply with the time period
requirements of § 1.55(a)(1)(i),
§1.78(a)(2)(ii) or §1.78(a)(5)(ii) in an
application filed before November 29,
2000.

Except where the terms of § 1.55 and
§1.78 indicate that a provision of § 1.55
or §1.78 applies only to applications
filed on or after November 29, 2000 (i.e.,
§1.55(a)(1)(i), § 1.78(a)(2)(ii), and
§1.78(a)(5)(2)(ii)), the provisions of
§1.55 and § 1.78 as now amended are
applicable to applications filed before,
on, or after November 29, 2000. For
example, both the elimination of the
requirement that if the application
claims the benefit of an international
application, the first sentence of the
specification must include an indication
of whether the international application
was published under PCT Article 21(2)
in English (§ 1.78(a)(2)), and the more
liberal time period and provisions for
filing an English language translation of
a non-English language provisional
application (§ 1.78(a)(5)), apply to
applications filed before, on, or after
November 29, 2000. Sections 1.55 and
1.78 as now amended, however, provide
that the time period requirements of
§1.55(a)(1)(i), § 1.78(a)(2)(ii) and
§ 1.78(a)(5)(ii) do not apply to
applications filed before November 29,
2000.

Comment 2: Several comments
suggested that § 1.78 be amended to
state that, if an applicant includes a
claim under § 1.78 to the benefit of a
prior-filed application elsewhere in the
application, but not in the manner
specified in § 1.78(a)(2)(i) and (iii) or
§1.78(a)(5)(i) and (iii), within the time
period set forth in § 1.78(a)(2)(ii) or
§ 1.78(a)(5)(ii), respectively, the Office
will not require a petition (and the
surcharge under § 1.17(t)) to correct the
claim if the information concerning the
claim contained elsewhere in the
application was recognized by the
Office as shown by its inclusion on a

filing receipt or in the patent
application publication.

Response: The Office has adopted the
following practice: if an applicant
includes a claim under § 1.78 to the
benefit of a prior-filed application
elsewhere in the application, but not in
the manner specified in § 1.78(a)(2)(i)
and (iii) or §1.78(a)(5)(i) and (iii),
within the time period set forth in
§ 1.78(a)(2)(ii) or § 1.78(a)(5)(ii),
respectively, the Office will not require
a petition (and the surcharge under
§1.17(t)) to correct the claim if the
information concerning the claim
contained elsewhere in the application
was recognized by the Office as shown
by its inclusion on a filing receipt (not
as shown by its inclusion in the patent
application publication). The reason for
this practice is to avoid the situation in
which an applicant is required to file a
petition (and pay the surcharge under
§1.17(t)) even though the application
was scheduled for publication on the
basis of the information concerning the
claim contained elsewhere in the
application, but not in the manner
specified in § 1.78(a)(2)(i) and (iii) or
§1.78(a)(5)(i) and (iii), within the time
period set forth in § 1.78(a)(2)(ii). That
is, whether an applicant is required to
file a petition (and pay the surcharge
under § 1.17(t)) to correct a claim that
does not comply with § 1.78(a)(2)(i) and
(iii) or §1.78(a)(5)(i) and (iii) is based
upon the effect the informal claim has
on the scheduling of the application for
publication, and not whether the
informal claim is ultimately included in
the patent application publication.

The Office’s goal is to encourage
applicants to provide claims to the
benefit of any prior-filed application in
the manner specified in § 1.78(a)(2)(i)
and (iii) or § 1.78(a)(5)(i) and (iii) within
the time period set forth in
§1.78(a)(2)(ii) or § 1.78(a)(5)(ii).
Amending § 1.78 itself to expressly
include the above-stated practice would
give tacit approval to providing claim to
the benefit of a prior-filed application in
a manner that does not comply with
§1.78(a)(2)(1) and (iii) or § 1.78(a)(5)(i)
and (iii). The commentors’ proposed
amendment to § 1.78 would have an
effect contrary to the Office’s goal of
encouraging applicants to provide
claims to the benefit of any prior-filed
application in the manner specified in
§1.78(a)(2)(i) and (iii) or § 1.78(a)(5)(i)
and (iii) within the time period set forth
in §1.78(a)(2)(ii) or § 1.78(a)(5)(ii).

Finally, if a claim under § 1.78 does
not comply with § 1.78(a)(2)(i) and (iii)
or §1.78(a)(5)(i) and (iii) (but is stated
elsewhere in the application), such
claim must eventually be presented in
the manner specified in § 1.78(a)(2)(i)

and (iii) or § 1.78(a)(5)(i) and (iii) (i.e.,
by an amendment in the first sentence
of the specification or in an application
data sheet) to be a proper claim under
35 U.S.C. 119(e) or 120 and § 1.78 to the
benefit of a prior-filed application.

Comment 3: Several comments
suggested that the Office should make it
clear that if the requirements of
§1.78(a)(2)(ii) have been met, the
applicant has not waived priority or
continuity benefits even if the priority
or continuity claim is not included in
the patent application publication.

Response: If a claim under § 1.78 to
the benefit of a prior-filed application is
stated in the manner specified in
§1.78(a)(2)(i) and (iii) or § 1.78(a)(5)(i)
and (iii) within the time period set forth
in §1.78(a)(2)(ii) or § 1.78(a)(5)(ii), the
applicant has not waived the claim
regardless of whether the Office
includes the claim in the patent
application publication. Nothing in
§ 1.78 suggests that the propriety of
claim under § 1.78 is dependent upon
its inclusion in the patent application
publication.

Comment 4: Several comments
suggested that the Office should provide
applicants with the greatest possible
flexibility in satisfying priority claim
requirements, and should avoid adding
technical requirements that may result
in a loss of patent rights. The comments
specifically suggested that since Office
employees are familiar with checking
the declaration for priority claims,

§ 1.78(a)(2)(iii) should be further
amended to allow the reference required
by § 1.78(a)(2)(i) to be included in the
declaration.

Response: The Office allows
applicants to provide claims under
§ 1.78 to the benefit of any prior-filed
application either in the first line of the
specification (where § 1.78 formerly
required such a claim to be) or in an
application data sheet (§ 1.76).
Providing even this level of flexibility
hinders the patent application
publication and patent printing process
when the specification and application
data sheet (§ 1.76) contain conflicting
information. Providing the oath or
declaration under § 1.63 as an
additional possible location for claims
under § 1.78 to the benefit of any prior-
filed application would result in
confusion in situations in which: (1) the
applicant has submitted multiple oaths
or declarations under § 1.63; or (2)
information submitted in the oath or
declaration conflicts with information
submitted in the specification or the
application data sheet (§ 1.76).
Providing the oath or declaration under
§ 1.63 as an additional possible location
for claims to the benefit of any prior-
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filed application would also cause
problems in the situation in which it is
desirable to delete a claim to the benefit
of a prior-filed application (for patent
term purposes), in that a substitute oath
or declaration not containing the claim
would be necessary to eliminate a claim
if such claim is made by a statement in
the oath or declaration (§ 1.63).

Comment 5: Several comments
suggested that the Office should take all
steps necessary to ensure that all proper
priority or benefit claims are included
in the first paragraph of the patent
application publication.

Response: The applicant and
application information (i.e., inventor
names, including order, title, priority/
benefit, assignee name) that is in the
Office’s Patent Application Locating and
Monitoring (PALM) system at the time
the application content is extracted from
the Office’s Patent Application Capture
and Review (PACR) database for
publication will be reflected on the front
page of the patent application
publication. Thus, if an application is
filed without any priority or benefit
claim, but a priority or benefit claim is
subsequently submitted before the
application content has been extracted
for publication, the priority or benefit
claim will be reflected on the front page
of the patent application publication.
The application content is currently
extracted for publication approximately
nine weeks before the projected
publication date. The time period in
§1.55(a)(1), § 1.78(a)(2)(ii), and
§ 1.78(a)(5)(ii) for submitting a priority
or continuity claim is four months from
the actual filing date of the application
or sixteen months from the filing date of
the prior-filed application, which does
not appear to expire until after the time
at which application content is
extracted for publication. As a practical
matter, however, this time period will
expire before the time at which
application content is extracted for
publication (and, as such, any timely
priority or continuity claim should be
entered into the Office’s PALM system
before the time at which application
content is extracted for publication)
because the failure to state a priority or
continuity claim before a publication
date is originally calculated will result
in projected publication date that is
later than the projected publication date
would have been if such priority or
continuity claim were taken into
account.

If an untimely claim under §1.78 to
the benefit of a prior-filed application is
accepted under § 1.78(a)(3) or
§ 1.78(a)(6) after the application content
has been extracted for publication
purposes, the Office plans to correct its

electronic records relating to the patent
application publication such that the
claim under § 1.78 will be reflected on
the Office’s electronic records of the
patent application publication (the
eighteen-month publication process
does not involve the creation of paper-
based records).

Finally, while priority and continuity
claims will be reflected on the front
page of the patent application
publication, continuity claims under
§1.78 will not additionally be stated on
the first line of the specification unless
the claim is included in the first line of
the specification as originally filed or as
filed in a copy of the application
submitted by the Office electronic filing
system under § 1.215(c). Specifically,
claims under § 1.78 will not
additionally be stated on the first line of
the specification if the claim is included
in a preliminary amendment to the
specification (see § 1.215(c) (the patent
application publication will not include
any amendments, including preliminary
amendments, unless applicant supplies
a copy of the application containing the
amendment pursuant to § 1.215(c))) or
in an application data sheet (cf. Changes
to Implement the Patent Business Goals,
65 FR 78958, 78959 (Dec. 18, 2000),
1242 Off. Gaz. Pat. Office 65 (Jan. 9,
2001) (final rule and correction) (“If
continuity data is included in an
application data sheet, but not in the
first sentence of the specification, the
continuity data to be set forth in the
application data sheet will not be
printed in the first line of the
specification in the patent”)).

Comment 6: One comment questioned
whether there is any mechanism for
correcting the absence of a priority
claim in an international application if
an applicant files the international
application designating the United
States of America, but subsequently files
a continuation application that claims
the benefit of the international
application and the international
application never enters the national
stage under 35 U.S.C. 371.

Response: The requirement that a
claim to the benefit of a prior-filed
provisional application, a prior-filed
nonprovisional application, or a prior-
filed international application
designating the United States be
submitted within the later of four
months from the date on which the
national stage commenced under 35
U.S.C. 371(b) or (f) in the later-filed
international application or sixteen
months from the filing date of the prior-
filed application does not apply to an
international application that never
entered the national stage under 35
U.S.C. 371. Therefore, to amend the

later-filed international application to
add a claim to the benefit of a prior-filed
provisional application, a prior-filed
nonprovisional application, or a prior-
filed international application
designating the United States, the
applicant need only file a petition under
§1.182 to amend an abandoned
application (the later-filed international
application) with the claim to the
benefit of a prior-filed application
(regardless of whether the later-filed
international application was filed in
the United States Receiving Office).

Comment 7: Several comments
supported the proposed change by
which the Office would issue a notice
in a nonprovisional application
claiming the benefit of a non-English
language provisional application that
sets a time period within which the
English translation must be filed, but
noted that if the Office fails to issue
such a notice and the applicant does not
provide such a translation before
publication, the burden will fall on
applicants against whom the resulting
patent application publication is cited
as a reference to obtain a translation of
the provisional application.

Response: The Office plans to check
during the preexamination processing of
a nonprovisional application to
determine whether the nonprovisional
application claims the benefit of a
provisional application that was filed in
a language other than English and, if so,
whether an English-language translation
of the provisional application was filed
in the provisional application. If the
nonprovisional application claims the
benefit of a provisional application that
was filed in a language other than
English and no English-language
translation of the provisional
application was filed in the provisional
application, the Office will issue a
notice requiring the applicant to timely
file an English-language translation and
a statement that the translation is
accurate. If the Office schedules an
application that claims the benefit of a
provisional application filed in a
language other than English for
publication without issuing a notice
requiring the applicant to file an
English-language translation of the non-
English-language provisional
application, the applicant should file
the English-language translation of the
non-English-language provisional
application and a statement that the
translation is accurate before the
scheduled publication date.

The situation in which a patent
application publication results from a
nonprovisional application that claims
the benefit of a provisional application
that was filed in a language other than
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English, and no English-language
translation of the provisional
application was filed in either the
provisional application or the
nonprovisional application, will not
occur unless: (1) The Office fails to issue
a notice during the preexamination
processing of the nonprovisional
application requiring the applicant to
timely file an English-language
translation of the provisional
application; and (2) the applicant fails
to provide the English-language
translation of the non-English-language
provisional application before the
publication date of the patent
application publication. Once this
situation comes to the Office’s attention,
§1.78(a)(5)(iv) as now amended
provides that the Office may issue a
notice requiring the applicant (in the
nonprovisional application that resulted
in the patent application publication) to
provide an English-language translation
of the non-English-language provisional
application and a statement that the
translation is accurate (the Office may
also simply obtain its own English-
language translation of the non-English-
language provisional application if that
appears to be the most convenient
course of action). Failure to timely
provide an English-language translation
of the non-English-language provisional
application and a statement that the
translation is accurate in reply to such
a notice will result in abandonment in
a pending nonprovisional application,
and may jeopardize the claim to the
benefit of the provisional application in
any situation (since the requirements of
§ 1.78(a)(5) have not been complied
with).

Comment 8: One comment questioned
whether a nonprovisional application
which entered the national stage from
an international application after
compliance with 35 U.S.C. 371 must
include a reference under § 1.78 to the
underlying international application.

Response: A reference under § 1.78 to
the underlying international application
is neither necessary nor appropriate in
a nonprovisional application which
entered the national stage from an
international application after
compliance with 35 U.S.C. 371. See
Manual of Patent Examining Procedure
§1893.03(c) (8th ed. 2001) (a national
stage application filed under 35 U.S.C.
371 may not claim benefit of the filing
date of the international application of
which it is the national stage since its
filing date is the date of filing of that
international application).

Comment 9: One comment suggested
that the surcharge for the
unintentionally delayed submission of a
priority claim was excessive.

Response: As indicated in the final
rule to implement eighteen-month
publication, this surcharge amount must
be sufficient to provide an incentive for
applicant to exercise care to ensure that
any desired claim under 35 U.S.C. 119,
120, 121, or 365(a) or (c) is timely
presented. As such, the surcharge
amount tracks the fee amount for a
petition to revive an unintentionally
abandoned application (35 U.S.C.
41(a)(7)). See Changes to Implement
Eighteen-Month Publication of Patent
Applications, 65 FR at 57040, 1239 Off.
Gaz. Pat. Office at 77 (comment 8 and
response).

Comment 10: One comment noted
that a nonprovisional application which
entered the national stage from an
international application after
compliance with 35 U.S.C. 371 has
already been published as an
international application.

Response: As indicated in the final
rule to implement eighteen-month
publication, the International Bureau
publication of an international
application will not be included in the
Office’s patent application publication
search database. The Office must
(re)publish international applications
that entered the national stage to place
these applications into its patent
application publication search database.
The benefit gained by ensuring that
these prior art documents will be
included in the Office’s patent
application publication search database
outweighs the cost of (re)publishing
these applications. See Changes to
Implement Eighteen-Month Publication
of Patent Applications, 65 FR at 57045,
1239 Off. Gaz. Pat. Office at 82
(comment 47 and response).

Classification

Administrative Procedure Act

The changes in this final rule concern
only the procedures for filing claims for
the benefit of a prior-filed application
under 35 U.S.C. 119(e) or 120, the
procedures for filing an English
language translation of a non-English
language provisional application, and
technical corrections to the provisions
of §§1.78, 1.311, and 1.434. Because all
of the changes relate to Office practices
and procedures, prior notice and an
opportunity for public comment was not
required pursuant to 5 U.S.C. 553(b)(A)
(or any other law), and thirty-day
advance publication is not required
pursuant to 5 U.S.C. 553(d) (or any other
law). However, because the Office
desired the benefit of public comment
on this topic, the Office voluntarily
accepted comments pursuant to a

published notice proposing the above-
mentioned changes.

Regulatory Flexibility Act

As prior notice and an opportunity for
public comment are not required
pursuant to 5 U.S.C. 553 (or any other
law), the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are inapplicable. As such, the
regulatory flexibility analysis is not
required, and none has been provided.
See 5 U.S.C. 603.

Executive Order 13132

This rulemaking does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132 (Aug. 4, 1999).

Executive Order 12866

This rulemaking has been determined
to be not significant for purposes of
Executive Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act

This final rule involves information
collection requirements that are subject
to review by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
involved in this final rule have been
reviewed and previously approved by
OMB under the following control
numbers: 0651-0021, 0651-0031, 0651—
0032, and 0651-0033.

The title, description and respondent
description of each of the information
collections are shown below with an
estimate of each of the annual reporting
burdens. Included in each estimate is
the time for reviewing instructions,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

OMB Number: 0651-0021.

Title: Patent Cooperation Treaty.

Form Numbers: PCT/RO/101,ANNEX/
134/144, PTO-1382, PCT/IPEA/401,
PCT/1B/328.

Type of Review: Regular submission
(approved through December of 2003).

Affected Public: Individuals or
Households, Business or Other For-
Profit Institutions, Federal Agencies or
Employees, Not-for-Profit Institutions,
Small Businesses or Organizations.

Estimated Number of Respondents:
331,288.

Estimated Time Per Response:
Between 15 minutes and 4 hours.

Estimated Total Annual Burden
Hours: 401,083.

Needs and Uses: The information
collected is required by the Patent
Cooperation Treaty (PCT). The general
purpose of the PCT is to simplify the
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filing of patent applications on the same
invention in different countries. It
provides for a centralized filing
procedure and a standardized
application format.

OMB Number: 0651-0031.

Title: Patent Processing (Updating).
Form Numbers: PTO/SB/08/21-27/
30-32/35-37/42/43/61/62/63/64/67/68/

91/92/ 96/97/PTO-2053/PTO-2055.

Type of Review: Regular submission
(approved through October of 2002).

Affected Public: Individuals or
Households, Business or Other For-
Profit Institutions, Not-for-Profit
Institutions and Federal Government.

Estimated Number of Respondents:
2,247,389.

Estimated Time Per Response: 0.45
hours.

Estimated Total Annual Burden
Hours: 1,021,941 hours.

Needs and Uses: During the
processing of an application for a
patent, the applicant/agent may be
required or desire to submit additional
information to the United States Patent
and Trademark Office concerning the
examination of a specific application.
The specific information required or
which may be submitted includes:
Information Disclosure Statements;
Terminal Disclaimers; Petitions to
Revive; Express Abandonments; Appeal
Notices; Petitions for Access; Powers to
Inspect; Certificates of Mailing or
Transmission; Statements under
§ 3.73(b); Amendments; Petitions and
their Transmittal Letters; and Deposit
Account Order Forms.

OMB Number: 0651-0032.

Title: Initial Patent Application.

Form Number: PTO/SB/01-07/
13PCT/17-19/29/101-110.

Type of Review: Regular submission
(approved through October of 2002).

Affected Public: Individuals or
Households, Business or Other For-
Profit Institutions, Not-for-Profit
Institutions and Federal Government.

Estimated Number of Respondents:
319,350.

Estimated Time Per Response: 9.35
hours.

Estimated Total Annual Burden
Hours: 2,984,360 hours.

Needs and Uses: The purpose of this
information collection is to permit the
Office to determine whether an
application meets the criteria set forth
in the patent statute and regulations.
The standard Fee Transmittal form, New
Utility Patent Application Transmittal
form, New Design Patent Application
Transmittal form, New Plant Patent
Application Transmittal form,
Declaration, and Plant Patent
Application Declaration will assist

applicants in complying with the
requirements of the patent statute and
regulations, and will further assist the
Office in the processing and
examination of the application.

OMB Number: 0651-0033.

Title: Post Allowance and Refiling.

Form Numbers: PTO/SB/13/14/44/
50-57; PTOL-85b.

Type of Review: Regular submission
(approved through September of 2000).

Affected Public: Individuals or
Households, Business or Other For-
Profit Institutions, Not-for-Profit
Institutions and Federal Government.

Estimated Number of Respondents:
135,250.

Estimated Time Per Response: 0.325
hour.

Estimated Total Annual Burden
Hours: 43,893 hours.

Needs and Uses: This collection of
information is required to administer
the patent laws pursuant to title 35,
U.S.C., concerning the issuance of
patents and related actions including
correcting errors in printed patents,
refiling of patent applications,
requesting reexamination of a patent,
and requesting a reissue patent to
correct an error in a patent. The affected
public includes any individual or
institution whose application for a
patent has been allowed or who takes
action as covered by the applicable
rules. Notwithstanding any other
provision of law, no person is required
to respond to nor shall a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
Information, Inventions and patents,
Reporting and record keeping
requirements, Small Businesses.

For the reasons set forth in the
preamble, 37 CFR part 1 is amended as
follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

1. The authority citation for 37 CFR
Part 1 continues to read as follows:
Authority: 35 U.S.C. 2(b)(2).

2. Section 1.14 is amended by revising
paragraph (i)(2) to read as follows:

§1.14 Patent applications preserved in
confidence.
* * * * *

(i)* L

(2) A copy of an English language
translation of an international
application which has been filed in the
United States Patent and Trademark
Office pursuant to 35 U.S.C. 154(d)(4)
will be furnished upon written request
including a showing that the
publication of the application in
accordance with PCT Article 21(2) has
occurred and that the U.S. was
designated, and upon payment of the
appropriate fee (§1.19(b)(2) or
§1.19(b)(3)).

* * * * *

3. Section 1.55 is amended by revising
paragraphs (a)(1)(i) and (c) to read as
follows:

§1.55 Claim for foreign priority.

(a) R

(1)(i) In an original application filed
under 35 U.S.C. 111(a), the claim for
priority must be presented during the
pendency of the application, and within
the later of four months from the actual
filing date of the application or sixteen
months from the filing date of the prior
foreign application. This time period is
not extendable. The claim must identify
the foreign application for which
priority is claimed, as well as any
foreign application for the same subject
matter and having a filing date before
that of the application for which priority
is claimed, by specifying the application
number, country (or intellectual
property authority), day, month, and
year of its filing. The time periods in
this paragraph do not apply in an
application under 35 U.S.C. 111(a) if the
application is:

(A) A design application; or

(B) An application filed before
November 29, 2000.

* * * * *

(c) Unless such claim is accepted in
accordance with the provisions of this
paragraph, any claim for priority under
35 U.S.C. 119(a)—(d) or 365(a) not
presented within the time period
provided by paragraph (a) of this section
is considered to have been waived. If a
claim for priority under 35 U.S.C.
119(a)—(d) or 365(a) is presented after
the time period provided by paragraph
(a) of this section, the claim may be
accepted if the claim identifying the
prior foreign application by specifying
its application number, country (or
intellectual property authority), and the
day, month, and year of its filing was
unintentionally delayed. A petition to
accept a delayed claim for priority
under 35 U.S.C. 119(a)—(d) or 365(a)
must be accompanied by:

(1) The claim under 35 U.S.C. 119(a)—
(d) or 365(a) and this section to the prior
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foreign application, unless previously
submitted;

(2) The surcharge set forth in § 1.17(t);
and

(3) A statement that the entire delay
between the date the claim was due
under paragraph (a)(1) of this section
and the date the claim was filed was
unintentional. The Commissioner may
require additional information where
there is a question whether the delay
was unintentional.

4. Section 1.78 is amended by revising
paragraph (a) to read as follows:

§1.78 Claiming benefit of earlier filing date
and cross references to other applications.

(a)(1) A nonprovisional application or
international application designating
the United States of America may claim
an invention disclosed in one or more
prior-filed copending nonprovisional
applications or international
applications designating the United
States of America. In order for an
application to claim the benefit of a
prior-filed copending nonprovisional
application or international application
designating the United States of
America, each prior-filed application
must name as an inventor at least one
inventor named in the later-filed
application and disclose the named
inventor’s invention claimed in at least
one claim of the later-filed application
in the manner provided by the first
paragraph of 35 U.S.C. 112. In addition,
each prior-filed application must be:

(i) An international application
entitled to a filing date in accordance
with PCT Article 11 and designating the
United States of America; or

(ii) Complete as set forth in § 1.51(b);
or

(iii) Entitled to a filing date as set
forth in §1.53(b) or §1.53(d) and
include the basic filing fee set forth in
§1.16; or

(iv) Entitled to a filing date as set forth
in §1.53(b) and have paid therein the
processing and retention fee set forth in
§ 1.21(1) within the time period set forth
in § 1.53(f).

(2)(i) Except for a continued
prosecution application filed under
§ 1.53(d), any nonprovisional
application or international application
designating the United States of
America claiming the benefit of one or
more prior-filed copending
nonprovisional applications or
international applications designating
the United States of America must
contain or be amended to contain a
reference to each such prior-filed
application, identifying it by application
number (consisting of the series code
and serial number) or international
application number and international

filing date and indicating the
relationship of the applications. Cross
references to other related applications
may be made when appropriate (see
§1.14).

(ii) This reference must be submitted
during the pendency of the later-filed
application. If the later-filed application
is an application filed under 35 U.S.C.
111(a), this reference must also be
submitted within the later of four
months from the actual filing date of the
later-filed application or sixteen months
from the filing date of the prior-filed
application. If the later-filed application
is a nonprovisional application which
entered the national stage from an
international application after
compliance with 35 U.S.C. 371, this
reference must also be submitted within
the later of four months from the date
on which the national stage commenced
under 35 U.S.C. 371(b) or (f) in the later-
filed international application or sixteen
months from the filing date of the prior-
filed application. These time periods are
not extendable. Except as provided in
paragraph (a)(3) of this section, the
failure to timely submit the reference
required by 35 U.S.C. 120 and paragraph
(a)(2)(i) of this section is considered a
waiver of any benefit under 35 U.S.C.
120, 121, or 365(c) to such prior-filed
application. The time periods in this
paragraph do not apply if the later-filed
application is:

(A) An application for a design patent;

(B) An application filed under 35
U.S.C. 111(a) before November 29, 2000;
or

(C) A nonprovisional application
which entered the national stage after
compliance with 35 U.S.C. 371 from an
international application filed under 35
U.S.C. 363 before November 29, 2000.

(iii) If the later-filed application is a
nonprovisional application, the
reference required by this paragraph
must be included in an application data
sheet (§ 1.76), or the specification must
contain or be amended to contain such
reference in the first sentence following
the title.

(iv) The request for a continued
prosecution application under § 1.53(d)
is the specific reference required by 35
U.S.C. 120 to the prior-filed application.
The identification of an application by
application number under this section is
the identification of every application
assigned that application number
necessary for a specific reference
required by 35 U.S.C. 120 to every such
application assigned that application
number.

(3) If the reference required by 35
U.S.C. 120 and paragraph (a)(2) of this
section is presented in a nonprovisional
application after the time period

provided by paragraph (a)(2)(ii) of this
section, the claim under 35 U.S.C. 120,
121, or 365(c) for the benefit of a prior-
filed copending nonprovisional
application or international application
designating the United States of
America may be accepted if the
reference identifying the prior-filed
application by application number or
international application number and
international filing date was
unintentionally delayed. A petition to
accept an unintentionally delayed claim
under 35 U.S.C. 120, 121, or 365(c) for
the benefit of a prior-filed application
must be accompanied by:

(i) The reference required by 35 U.S.C.
120 and paragraph (a)(2) of this section
to the prior-filed application, unless
previously submitted;

(ii) The surcharge set forth in § 1.17(t);
and

(iii) A statement that the entire delay
between the date the claim was due
under paragraph (a)(2)(ii) of this section
and the date the claim was filed was
unintentional. The Commissioner may
require additional information where
there is a question whether the delay
was unintentional.

(4) A nonprovisional application,
other than for a design patent, or an
international application designating
the United States of America may claim
an invention disclosed in one or more
prior-filed provisional applications. In
order for an application to claim the
benefit of one or more prior-filed
provisional applications, each prior-
filed provisional application must name
as an inventor at least one inventor
named in the later-filed application and
disclose the named inventor’s invention
claimed in at least one claim of the
later-filed application in the manner
provided by the first paragraph of 35
U.S.C. 112. In addition, each prior-filed
provisional application must be entitled
to a filing date as set forth in § 1.53(c),
and the basic filing fee set forth in
§ 1.16(k) must be paid within the time
period set forth in § 1.53(g).

(5)(i) Any nonprovisional application
or international application designating
the United States of America claiming
the benefit of one or more prior-filed
provisional applications must contain or
be amended to contain a reference to
each such prior-filed provisional
application, identifying it by the
provisional application number
(consisting of series code and serial
number).

(ii) This reference must be submitted
during the pendency of the later-filed
application. If the later-filed application
is an application filed under 35 U.S.C.
111(a), this reference must also be
submitted within the later of four
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months from the actual filing date of the
later-filed application or sixteen months
from the filing date of the prior-filed
provisional application. If the later-filed
application is a nonprovisional
application which entered the national
stage from an international application
after compliance with 35 U.S.C. 371,
this reference must also be submitted
within the later of four months from the
date on which the national stage
commenced under 35 U.S.C. 371(b) or
(f) in the later-filed international
application or sixteen months from the
filing date of the prior-filed provisional
application. These time periods are not
extendable. Except as provided in
paragraph (a)(6) of this section, the
failure to timely submit the reference is
considered a waiver of any benefit
under 35 U.S.C. 119(e) to such prior-
filed provisional application. The time
periods in this paragraph do not apply
if the later-filed application is:

(A) An application filed under 35
U.S.C. 111(a) before November 29, 2000;
or

(B) A nonprovisional application
which entered the national stage after
compliance with 35 U.S.C. 371 from an
international application filed under 35
U.S.C. 363 before November 29, 2000.

(iii) If the later-filed application is a
nonprovisional application, the
reference required by this paragraph
must be included in an application data
sheet (§ 1.76), or the specification must
contain or be amended to contain such
reference in the first sentence following
the title.

(iv) If the prior-filed provisional
application was filed in a language other
than English and an English-language
translation of the prior-filed provisional
application and a statement that the
translation is accurate were not
previously filed in the prior-filed
provisional application or the later-filed
nonprovisional application, applicant
will be notified and given a period of
time within which to file an English-
language translation of the non-English-
language prior-filed provisional
application and a statement that the
translation is accurate. In a pending
nonprovisional application, failure to
timely reply to such a notice will result
in abandonment of the application.

(6) If the reference required by 35
U.S.C. 119(e) and paragraph (a)(5) of
this section is presented in a
nonprovisional application after the
time period provided by paragraph
(a)(5)(ii) of this section, the claim under
35 U.S.C. 119(e) for the benefit of a
prior-filed provisional application may
be accepted during the pendency of the
later-filed application if the reference
identifying the prior-filed application by

provisional application number was
unintentionally delayed. A petition to
accept an unintentionally delayed claim
under 35 U.S.C. 119(e) for the benefit of
a prior-filed provisional application
must be accompanied by:

(i) The reference required by 35 U.S.C.
119(e) and paragraph (a)(5) of this
section to the prior-filed provisional
application, unless previously
submitted;

(ii) The surcharge set forth in § 1.17(t);
and

(iii) A statement that the entire delay
between the date the claim was due
under paragraph (a)(5)(ii) of this section
and the date the claim was filed was
unintentional. The Commissioner may
require additional information where
there is a question whether the delay

was unintentional.
* * * * *

5. Section 1.311 is amended by
revising paragraph (a) to read as follows:

§1.311 Notice of allowance.

(a) If, on examination, it appears that
the applicant is entitled to a patent
under the law, a notice of allowance
will be sent to the applicant at the
correspondence address indicated in
§ 1.33. The notice of allowance shall
specify a sum constituting the issue fee
which must be paid within three
months from the date of mailing of the
notice of allowance to avoid
abandonment of the application. The
sum specified in the notice of allowance
may also include the publication fee, in
which case the issue fee and publication
fee (§ 1.211(e)) must both be paid within
three months from the date of mailing
of the notice of allowance to avoid
abandonment of the application. This

three-month period is not extendable.
* * * * *

6. Section 1.434 is amended by
revising paragraph (d)(2) to read as
follows:

§1.434 Therequest.

* * * * *

(d) * % %

(2) A reference to any prior-filed
national application or international
application designating the United
States of America, if the benefit of the
filing date for the prior-filed application
is to be claimed.

Dated: December 19, 2001.

James. E. Rogan,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 01-31872 Filed 12-27-01; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[AZ, CA, HI, NV-066-MSWa; FRL-7122-9]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants: Negative Declarations;
Municipal Waste Combustion; Arizona;
California; Hawaii; Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is amending certain
regulations to reflect the receipt of
negative declarations from Arizona,
California, Hawaii, and Nevada. These
negative declarations certify that there
are no small municipal waste
combustion units in these States that
would be subject to the control
requirements of the federal emission
guidelines.

DATES: This direct final rule is effective
on February 26, 2002 without further
notice, unless EPA receives relevant
adverse comments by January 28, 2002.
If EPA receives such comments, then it
will publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Comments must be
submitted to Andrew Steckel at the
Region IX office listed below. Copies of
the letters of negative declaration are
available for public inspection at EPA’s
Region IX office during normal business
hours. U.S. Environmental Protection
Agency, Region IX, Rulemaking Office
(AIR—4), Air Division, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne Street
(AIR—4), San Francisco, CA 94105-3901,
Telephone: (415) 947-4124.
SUPPLEMENTARY INFORMATION:

I. Background

Under section 111(d) of the Clean Air
Act (CAA), EPA has established
procedures whereby States submit plans
to control certain existing sources of
“designated pollutants.” Designated
pollutants are defined as pollutants for
which a standard of performance for
new sources applies under section 111
but which are not “criteria pollutants”
(i.e., pollutants for which National
Ambient Air Quality Standards
(NAAQS) are set pursuant to sections
108 and 109 of the CAA) or hazardous
air pollutants (HAPs) regulated under
section 112 of the CAA. As required by
CAA section 111(d), EPA established a
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process at 40 CFR Part 60, Subpart B,
which States must follow in adopting
and submitting a section 111(d) plan.
Whenever EPA promulgates new source
performance standards (NSPS) that
control a designated pollutant, EPA
establishes emission guidelines (EG)
applicable to existing sources in
accordance with 40 CFR 60.22 which
contain information pertinent to the
control of the designated pollutant from
that NSPS source category (i.e., the
“designated facility” as defined at 40
CFR 60.21(b)). Thus, a State’s section
111(d) plan for a designated facility
must comply with the EG for that source
category as well as 40 CFR part 60,
subpart B (40 CFR 60.23 through 60.26).
On December 6, 2000, EPA
promulgated EG for existing small
municipal waste combustion units
(MWCGs) at 40 CFR part 60, Subpart
BBBB, (Emission Guidelines and
Compliance Times for Small Municipal
Waste Combustion Units Constructed
On or Before August 30, 1999) (see 65
FR 76378). States are required to submit
either a plan to implement and enforce
the EG or, if there are no existing small
MW(Gs subject to the EG in the State, a
negative declaration letter. A negative
declaration letter is a letter from a State
authority certifying that there are no
designated facilities (MWC units with a
capacity to combust at least 35 tons per
day but no more than 250 tons per day
of municipal solid waste) in that State.
The negative declaration letter is
submitted in lieu of a State plan.

II. EPA Action

The States of Arizona, California,
Hawaii, and Nevada have each
submitted negative declaration letters
certifying that there are no existing
small MWCs that are subject to the
control requirements of the emission
guidelines within their State. The dates
that these letters were submitted are
identified in the table below.

State agency that sub-
mitted the negative dec- Date %fFlitter to
laration

Arizona Department of En-
vironmental Quality.

California Environmental
Protection Agency, Air
Resources Board.

State of Hawaii, Depart-
ment of Health.

State of Nevada, Depart-
ment of Conservation
and Natural Resources,
Division of Environ-
mental Protection.

March 15, 2001.

July 20, 2001.

March 13, 2001.

March 26, 1997.

EPA is amending part 62 to reflect the
receipt of negative declaration letters
from these States. Amendments are

being made to 40 CFR part 62, subparts
D (Arizona), F (California), M (Hawaii),
and DD (Nevada).

ITI. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State negative declarations as meeting
federal requirements and imposes no
additional requirements. Accordingly,
the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves State negative
declarations and does not impose any
additional enforceable duty, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves negative declarations
submitted by States, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing State plan submissions,
our role is to approve State choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus

standards (VCS), we have no authority
to disapprove State submissions for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews State submissions,
to use VCS in place of State submissions
that otherwise satisfy the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. We will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 26, 2002. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: December 6, 2001.

Wayne Nastri,
Regional Administrator, Region IX.
Title 40, chapter I, part 62 of the Code

of Federal Regulations is amended as
follows:

PART 62—[AMENDED)]

1. The authority citation for part 62
continues to read as follows:
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Authority: 42 U.S.C. 7401-7671q.

Subpart D—Arizona

2. Subpart D is amended by adding an
undesignated center heading and
§62.640 to read as follows:

Emissions From Small Existing
Municipal Waste Combustion Units

§62.640 Identification of plan—negative
declaration.

Letter from the Arizona Department of
Environmental Quality, submitted on
March 15, 2001, certifying that there are
no small municipal waste combustion
units subject to part 60, subpart BBBB,
of this chapter.

Subpart F—California

3. Subpart F is amended by adding an
undesignated center heading and
§62.1125 to read as follows:

Emissions From Small Existing
Municipal Waste Combustion Units

§62.1125 Identification of plan—negative
declaration.

Letter from the California Air
Resources Board, submitted on July 20,
2001, certifying that there are no small
municipal waste combustion units
subject to part 60, subpart BBBB, of this
chapter.

4. Part 62 is amended by adding
Subpart M to read as follows:

Subpart M—Hawaii

Emissions From Small Existing
Municipal Waste Combustion Units

§62.2850 Identification of plan—negative
declaration.

Letter from the State of Hawaii
Department of Health, submitted on
March 13, 2001, certifying that there are
no small municipal waste combustion
units subject to part 60, subpart BBBB,
of this chapter.

Subpart DD—Nevada

5. Subpart DD is amended by adding
an undesignated center heading and
§62.7125 to read as follows:

Emissions From Small Existing
Municipal Waste Combustion Units

§62.7125 Identification of plan—negative
declaration.

Letter from the Nevada Division of
Environmental Protection, submitted on
March 26, 1997, certifying that there are
no existing municipal waste combustion
units subject to part 60, subpart BBBB,
of this chapter.

[FR Doc. 01-31943 Filed 12—-27-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[FRL-7122-5]

RIN 2060-AG76

Regulation of Fuels and Fuel
Additives: Modifications to Standards

and Requirements for Reformulated
and Conventional Gasoline

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: With today’s action EPA is
finalizing certain proposed
modifications to the reformulated
gasoline (RFG) and conventional
gasoline regulations. Through the 1990
amendments to the Clean Air Act
(CAA), Congress directed EPA to
publish rules requiring that gasoline
sold in certain areas be reformulated to
reduce vehicle emissions of toxic and
ozone-forming compounds. Congress
also directed EPA to establish rules
setting anti-dumping standards for non-
reformulated, or “‘conventional”
gasoline. EPA published rules for the
certification and enforcement of RFG
and provisions for conventional
gasoline on February 16, 1994 at 59 FR
7716.

Based on experience gained since the
promulgation of these regulations, on
July 11, 1997, we proposed a variety of
revisions to the regulations relating to
emissions standards, emissions models,
compliance-related requirements and
enforcement provisions. In a final rule
published on December 31, 1997, we
took final action on several of the
proposed revisions. Today’s action
finalizes certain other of the proposed
revisions.

The revisions in this final rule involve
both RFG and conventional gasoline.
This rule finalizes procedures for
combining finished gasoline with other
products to produce new blends of
gasoline. These procedures allow
refiners to use conventional gasoline to
produce RFG, and to reclassify RFG
with regard to VOC classification,
activities which were previously
prohibited under the regulations. This
rule also identifies procedures and
requirements regarding the change of
service of gasoline storage tanks. The
emissions benefits achieved from the
RFG and conventional gasoline
programs will not be reduced as a result
of this final rule.

On May 17, 2001 the National Energy
Policy Development Group (NEPD)
recommended that EPA “study

opportunities to maintain or improve
the environmental benefits of state and
local ‘boutique’ clean fuel programs
while exploring ways to increase the
flexibility of the fuels distribution
infrastructure, improve fungibility, and
provide added market liquidity.” In
response to the NEPD charge, EPA
included in its boutique fuel report a
series of regulatory actions, including
today’s action regarding the use of
finished gasoline to produce new blends
of gasoline, intended to better facilitate
seasonal gasoline transition and address
gasoline supply and fungibility
concerns during periods of low gasoline
inventories. We are able to finalize this
action now, in advance of other
intended EPA actions, because it was
previously proposed by EPA. We expect
the flexibilities provided via today’s
action will promote improved
availability of fuel meeting the range of
environmental and market needs.
Action on the other boutique fuel
regulatory recommendations targeted at
facilitating the transition from winter to
summer fuel should be completed in
advance of next year’s ozone season.

DATES: This rule is effective on
December 28, 2001.

ADDRESSES: Materials relevant to this
FRM are contained in Public Docket No.
A-97-03, Waterside Mall (Room M—
1500), Environmental Protection
Agency, Air Docket Section, 401 M
Street, S.W., Washington, D.C. 20460.
Materials relevant to the final rule
establishing standards for RFG and anti-
dumping standards for conventional
gasoline are contained in Public
Dockets—A—-92-01 and A-92-12, and
are incorporated by reference.

FOR FURTHER INFORMATION CONTACT:
Marilyn Bennett, Transportation and
Regional Programs Division, U.S. EPA,
Ariel Rios Building, 1200 Pennsylvania
Avenue, N.W. (6406]), Washington, D.C.
20460; telephone: (202) 564—8989; FAX
(202) 565-2085; e-mail
mbennett@epa.gov.

SUPPLEMENTARY INFORMATION:
Regulated Entities

Entities potentially affected by this
action include those involved with the
production and importation of gasoline
motor fuel.

The table below gives some examples
of entities that may have to comply with
the regulations. However, since these
are only examples, you should carefully
examine these and other existing
regulations in 40 CFR part 80. If you
have any questions, please call the
person listed in the FOR FURTHER
INFORMATION CONTACT section above.
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Category NAICSs codes 2 SIC codes® Examples of potentially regulated parties
INAUSEIY oo 324110 2911 Petroleum refiners.
INAUSTTY oo 422710 5171 Gasoline Marketers and Distributors.
422720 5172

aNorth American Industry Classification System (NAICS).
bStandard Industrial Classification (SIC) system code.

Access to Rulemaking Documents
Through the Internet

Today’s notice is available
electronically on the day of publication
from the Office of the Federal Register
Internet Web site listed below.
Electronic copies of the preamble,
regulatory language and other
documents associated with today’s final
rule are available from the EPA Office
of Transportation and Air Quality
(OTAQ) Web site listed below shortly
after the fuel is signed by the
Administrator. This service is free of
charge, except any cost that you already
incur for connecting to the Internet.

EPA Federal Register Web Site: http:/
/www.epa.gov/docs/fedrgstr/epa-air/
(Either select desired date or use Search
feature)

OTAQ Web Site: http://www.epa.gov/
otaq/

(Look in “What’s New’” or under the specific
rulemaking topic.)

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc., may occur.

Outline of This Preamble

1. Previously Certified Gasoline

II. Changing Service of Gasoline Storage
Tanks

III. Public Participation

IV. Administrative Requirements

V. Statutory Provisions and Legal Authority

I. Previously Certified Gasoline

Under 40 CFR 80.65(i) and
80.101(e)(1), refiners are required to
exclude from a refinery’s compliance
calculations gasoline that was not
produced at that refinery, and gasoline
that was produced at that refinery but
was included in the refinery’s
compliance calculations as part of
another gasoline batch. Such gasoline is
called “‘previously certified gasoline,”
or “PCG.” PCG is required to be
excluded from compliance calculations
to avoid double counting of the
gasoline, since PCG is gasoline that was
previously accounted for in the refiner’s
or another refiner’s compliance
calculations.?

1The regulations at 40 CFR 80.2(d) define
previously certified gasoline as “gasoline or RBOB

Where PCG is combined with
blendstock to produce a new blend of
gasoline, the blendstock must be
included in the refinery’s compliance
calculations, and the PCG must be
excluded. The regulations at
§80.101(g)(3) provide a method for
calculating the emissions performance
of a blendstock which may be used for
purposes of including in compliance
calculations a blendstock that is
blended with PCG. However, this
method only applies to previously
certified conventional gasoline that is
combined with blendstock to produce a
new blend of conventional gasoline. The
regulations prior to today’s rule did not
include provisions for using previously
certified conventional gasoline to
produce RFG, or previously certified
RFG to produce new blends of gasoline.

In the Notice of Proposed Rulemaking
(NPRM) issued July 11, 1997, we
proposed procedures for excluding PCG
from compliance calculations which
allow previously certified conventional
gasoline or previously certified RFG to
be used to produce new blends of
gasoline, including RFG. Today’s rule
finalizes these PCG procedures. The
provisions at § 80.101(g)(3) for
calculating the emissions performance
of a blendstock continue to be available.
Under certain circumstances, for
example, where a refiner includes
oxygenate blended at a downstream
terminal in the refinery’s anti-dumping
compliance calculations, the provisions
at § 80.101(g)(3) may provide the most
appropriate method for excluding PCG
from compliance calculations. See 62
FR 37364 (July 11, 1997), and 62 FR
68196 (December 31, 1997), for further
discussion of the provisions at
§80.101(g)(3).

Where the PCG procedures finalized
in today’s rule are followed, refiners
may reclassify conventional gasoline as
RFG (or reformulated gasoline
blendstock for oxygenate blending—
“RBOB”), or reclassify RFG with regard
to VOC control. Prior to today’s final
rule, the regulations allowed previously
certified RFG to be reclassified as
conventional gasoline for use in non-

that previously has been included in a batch for
purposes of complying with the standards for
reformulated gasoline, conventional gasoline or
gasoline sulfur, as appropriate.”

RFG areas; however, they prohibited
refiners from combining RFG that is
used in RFG areas with conventional
gasoline, or combining RFG of different
VOC designations. See § 80.78. These
prohibitions had the effect of
prohibiting refiners from upgrading
conventional gasoline to RFG, or
reclassifying RFG with regard to its VOC
control category.

At the time the RFG regulations were
promulgated, EPA was concerned that
the overall quality of the various
gasoline pools may be degraded if
refiners were able to reclassify
conventional gasoline as RFG or
reclassify one category of RFG as
another category of RFG. For example,
a refiner could produce very “clean”
conventional gasoline and include it in
its anti-dumping compliance
calculations, and then reclassify it as
RFG with little or no additional
blending, thus enabling the refiner to
meet the anti-dumping standards using
gasoline that, in fact, is used as RFG.
This type of activity could result in a
degradation of the quality of the
conventional gasoline pool, with
associated adverse environmental
effects. However, the PCG procedures
finalized in today’s rule include
requirements and limitations which
allow conventional gasoline to be
reclassified as RFG, and RFG to be
reclassified with regard to VOC control,
without the potential for adverse
environmental effects. As a result,
today’s final rule revises the
prohibitions in § 80.78 to allow parties
to combine RFG (or RBOB) with
conventional gasoline or blendstock if
the PCG procedures are followed.

Under the PCG procedures finalized
today, reclassifications using PCG may
occur only at refineries, including
terminal blending facilities registered as
refineries. Refiners are required to
determine the volume and properties of
each batch of PCG used in the refinery
operation along with the designation of
the gasoline (RFG, RBOB or
conventional), and, for RFG or RBOB,
the designation relating to VOC control.
The volume and properties of each
batch of PCG must be reported to EPA
as a negative batch under the same
designation as the gasoline as it was
received or produced by the refinery.
The PCG then may be used by the
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refiner as another blendstock, and the
gasoline produced using the PCG is
sampled and tested and included in
compliance calculations without regard
to the PCG content. The gasoline
produced using the PCG will not
necessarily have the same designation
as the original PCG batch. As a result,
these procedures allow conventional
gasoline to be upgraded to RFG, non-
VOC controlled RFG to be reclassified as
VOC controlled RFG, and RFG VOC
Region 2 gasoline to be reclassified as
RFG VOC Region 1 gasoline. Where
previously certified RFG is blended
with other components to produce
conventional gasoline, the refiner must
reclassify the RFG as conventional
gasoline and follow the procedures for
using previously certified conventional
gasoline to produce new conventional
gasoline.

RFG standards may be met on an
annual average basis or on a per-gallon

basis. When using PCG, these two
situations are handled somewhat
differently, as follows:

(1) Where standards are met on
average at a refinery, a refiner who uses
PCG must meet each average standard
based on the net average properties of
gasoline in the relevant averaging pool,
consisting of the positive volume and
properties of all gasoline produced in
that averaging pool and the negative
volume and properties of all PCG in that
averaging pool. Each averaging pool is
required to have a net “positive”
gasoline volume.

(2) Where a refiner has elected to meet
a parameter or emissions performance
standard on a per-gallon basis, and a
batch of RFG or RBOB is produced
using previously certified RFG, for this
batch the refiner must meet the more
stringent of: (1) The per-gallon standard
that applies to the refinery under
§80.41; or (2) the actual value for that
parameter or emissions performance

measure for the previously certified RFG
used to produce the batch. Where
previously certified conventional
gasoline is used to produce a batch of
RFG or RBOB, the gasoline produced
must meet the per-gallon RFG standards
under § 80.41.

Under the PCG procedures, any
gasoline claimed as PCG must actually
be used in a refinery’s operation. This
is to ensure that the PCG procedures
will not cause a degradation in gasoline
quality. For example, if a refinery
receives a batch of “dirty”” conventional
gasoline and classifies it as PCG, but
never uses it as a component for
gasoline production, the PCG would be
included as a negative batch in the
refinery’s compliance calculations and
the refinery’s conventional gasoline
pool would appear “cleaner” than it
actually is.

The following table summarizes the
PCG approach:

Type of previously certified gasoline
(P

Type of gasoline

Compliance with standards when using PCG

produced Per-gallon Average
RFG 0or RBOB ....ccvvveeviiveeveie e RFG or RBOB ......... New batch must meet the more | Include PCG in RFG compliance calcula-
stringent of: §80.41 per gallon tions as negative batch; include new
standards; or PCG properties. batch in RFG compliance calculations.
All RFG pool volumes for standards must
be positive.
Conventional gasoline (CG) .............. RFG or RBOB ......... New batch must meet §80.41 per | Include PCG in CG compliance calcula-

CG (0r RFG) 1 ..o

gallon standards.

tions as negative batch; include new
batch in RFG compliance calculations.
CG pool volume must be positive.

.... | Include PCG in CG compliance calcula-

tions as a negative batch; include new
batch in CG compliance calculations.
CG pool volume must be positive.

1includes RFG used to produce CG, because previously certified RFG may be reclassified (“downgraded”) as previously certified CG.

We received a number of favorable
comments on the proposal regarding
PCG. One commenter, however, said
that requiring the net volume of gasoline
in a refinery’s anti-dumping compliance
calculations to be positive creates an
inconsistency with those parties who
have elected to aggregate refineries for
purposes of complying with the anti-
dumping standards. We agree with the
commenter, and today’s final rule
modifies the proposed regulatory
language to clarify that for refiners who
have elected to aggregate their refineries
for anti-dumping compliance, the
requirement for the net volume of
gasoline to be positive applies to the
anti-dumping compliance calculations
of the refiner’s aggregation.

Another commenter suggested that
EPA clarify that tank heels do not have
to be included in the volume accounted
for as a negative batch, assuming that
proper change of tank service

procedures are followed. In the NPRM,
we proposed procedures relating to the
change of service of gasoline storage
tanks. These procedures are also
finalized by today’s rule. See
§80.78(a)(10), and Section II of this
preamble for a discussion of these
procedures. Under these procedures,
tank heels are allowed to remain in a
tank and may be mixed with products
that normally are required to be
segregated in a situation where a party
is changing the service of a gasoline
storage tank. The allowances under
these provisions are limited specifically
to circumstances where the change of
service is for a legitimate operational
reason and is not for the purpose of
combining categories of gasoline that
otherwise must be segregated, or for the
purpose of combining gasoline with
blendstock. Accordingly, these
provisions include specific change-of-
service requirements, one of which is

that the volume of product in the tank
must be made as low as possible
through normal pumping operations
before adding product of a new
category. Where all of the requirements
of §80.78(a)(10) are met, a refiner is not
required to account for the volume of a
PCG tank heel.

Where gasoline is produced at a
refinery in a blending tank, a tank heel
of PCG must be tested and included in
the refinery’s compliance calculations
as a negative batch in the appropriate
category for the PCG. However, if the
refiner has test results from the prior
batch which included the volume of the
heel, and no other PCG product is added
to the tank, the test results from the
prior batch may be used to fulfill the
testing requirements for the PCG heel. In
situations where other PCG product in
addition to the PCG heel may be present
in the blending tank, the entire volume
of PCG, including the heel, must be
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tested and included in the refinery’s
compliance calculations as a negative
batch.

One commenter said that the
proposed treatment is appropriate for
conventional gasoline that is upgraded
at the same refinery where it was
originally certified, but not for
conventional gasoline that was
produced at another refinery. In the
latter case, the inclusion of a negative
batch in the anti-dumping calculations
has the effect of removing a batch of
gasoline that was never included in the
refiner’s pool in the first instance.
Where conventional gasoline certified at
another refinery is upgraded to RFG or
RBOB, the commenter suggested that
the negative batch should be applied to
the RFG calculations, leaving only the
blendstocks combined with it in that
refinery’s RFG compliance calculations.
The commenter said that the proposal as
written would make it difficult for
refineries that produce close to 100%
RFG to upgrade PCG and/or blendstocks
from other refineries to RFG, since they
may not produce sufficient volumes of
conventional gasoline to offset the
negative batches. This commenter also
suggested that the source of the
conventional gasoline (same refinery vs.
different refinery) be acknowledged in
the negative batch data, which, the
commenter believes would preserve the
flexibility for all refiners while
eliminating the ““gaming” that concerns
EPA.

As discussed above, the original
prohibitions against reclassifying certain
products were included in the RFG rule
because of a concern that the overall
quality of the gasoline pools could be
degraded if refiners were able to
reclassify conventional gasoline to RFG,
or to reclassify certain categories of RFG
into other categories of RFG. Therefore,
to prevent a degradation of the overall
quality of a gasoline pool, we believe
that PCG used to produce gasoline of a
different category should be included as
a negative batch in the refinery’s
compliance calculations for the category
originally designated for the PCG.
Although requiring the source of the
PCG to be included in the negative
batch data may serve to deter persons
from using PCG for purposes of
“gaming,” as the commenter suggested,
we believe this alone would not address
the problem of degradation of the
overall gasoline pool. Unless a refiner is
required to include all PCG in
compliance calculations as a negative
batch, there may be the potential for
negative environmental consequences.
Moreover, we believe that it would be
unreasonable and impractical to require
a refiner who sells gasoline that is later

used as PCG by another refiner to adjust
its compliance calculations to reflect the
other refiner’s use of the PCG. As a
result, we believe that the most
appropriate approach is to require the
refiner who uses the PCG to produce
gasoline of a different category to
include the PCG as a negative batch in
the refinery’s compliance calculations.

We understand that there may be
situations where a refiner is unable to
avail itself of the flexibility provided by
the PCG provisions because of the
limitations on this approach,
particularly those refiners who wish to
upgrade PCG but who produce little or
no gasoline of the same category as the
PCG to offset the PCG batches. We are
interested in extending the flexibility
afforded by today’s rule to such refiners
if it is possible to devise practical and
effective procedures for extending this
flexibility without compromising the
environmental benefits of the RFG/anti-
dumping program. As a result, we are
requesting comments on how the
flexibility afforded in today’s rule can
be practically extended to refiners in
this situation. If, based on the comments
we receive, we are able to determine
practical and effective procedures for
extending this flexibility, we would
adopt those procedures through notice
and comment rulemaking. In the
meantime, we believe that finalizing the
previously proposed procedures for
using PGC is appropriate as they will
provide industry with additional
blending flexibility without
compromising environmental goals. We
believe this additional flexibility will be
beneficial to refiners and may ease
potential supply problems, particularly
with regard to RFG in the summertime.

Several commenters said that the
proposed revision of § 80.78(a)(5),
which prohibits the combining of RFG
with conventional gasoline or
blendstock except where a refiner does
so under the requirements specified in
§80.65(i), would have the unintended
effect of prohibiting the downgrading of
RFG to conventional gasoline. We agree
this would be an unintended
consequence of the revision of
§80.78(a)(5) as proposed. As a result,
§80.78(a)(5) is being finalized as
proposed, except for minor word
changes and the addition of language
which specifically allows RFG to be
combined with conventional gasoline or
blendstock if the combined product is
designated as conventional gasoline.

To ensure effective enforcement of the
RFG and conventional gasoline
regulations, today’s rule includes
recordkeeping requirements applicable
to the PCG option which require
retention of records demonstrating the

storage and movement of the PCG from
the time it is received at the refinery
until it is used in the production of
gasoline. Today’s rule also includes a
requirement to submit information
relating to PCG batches in compliance
reports to EPA. In addition, today’s rule
includes attest procedures which
require the auditor to verify that PCG
was used to produce gasoline at the
refinery, and that the PCG batch report
to EPA is consistent with both the
refiner’s sampling and testing of the
PCG and the PCG product transfer
documents when received at the
refinery.

The recordkeeping and reporting
requirements in today’s rule were
included in the NPRM in the case of
PCG used to produce RFG, but were
inadvertently omitted in the NPRM for
PCG used to produce conventional
gasoline. We believe these
recordkeeping and reporting
requirements are necessary enforcement
tools for tracking the use of PCG for
conventional gasoline as well as RFG,
and are a logical outgrowth of the PCG
proposal. The recordkeeping and
reporting requirements for using PCG to
produce conventional gasoline are
minimal, as they are for RFG, and any
burden associated with these
requirements would be more than offset
by the additional flexibility provided by
the PCG provisions. We received no
negative comments on the proposed
recordkeeping and reporting
requirements for RFG producers under
the PCG rule, and we have no reason to
believe that there would be any unique
burdens associated with the
recordkeeping and reporting
requirements for conventional gasoline
producers under the rule. Consideration
of the burdens associated with
recordkeeping and reporting for
conventional gasoline producers as well
as for RFG producers who use PCG was
included in the ICR for the proposed
rule.

As a result, the recordkeeping and
reporting provisions relating to PCG
used to produce RFG are being finalized
as proposed, except that in some cases
the provisions have been reworded or
reordered slightly from the proposed
rule for purposes of clarity. These
modifications do not change the
substance of the rule as proposed. The
recordkeeping and reporting
requirements relating to use of PCG to
produce conventional gasoline finalized
in today’s rule mirror the recordkeeping
and reporting requirements for PCG
used to produce RFG. We received no
negative comments on the attest
engagement requirements relating to the
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PCG provisions, and these requirements
being finalized as proposed.

Section 80.340(c) of today’s rule
provides that the procedures for using
PCG may be applied under the gasoline
sulfur regulations in Subpart H. We
believe that the PCG procedures in
today’s rule provide an appropriate
alternative method to the existing
methods in § 80.340 for demonstrating
compliance with the sulfur
requirements where PCG is used to
produce gasoline. Moreover, we believe
that this approach is necessary for
purposes of regulatory consistency.
Under the gasoline sulfur regulations,
parties are required to include in their
annual averaging sulfur reports batch
information as reported under the RFG/
anti-dumping regulations. Where the
PCG procedures in today’s rule are used,
the batch reports submitted under the
RFG/anti-dumping regulations will
reflect the PCG as a negative batch and
the batch of gasoline produced using the
PCG as a separate new batch. Therefore,
where PCG is used, the method of
demonstrating compliance under the
gasoline sulfur regulations should relate
to the batch reports submitted under the
RFG/anti-dumping regulations. While
this particular approach was not
proposed, we believe that the provisions
for allowing use of the PCG procedures
under the gasoline sulfur regulations are
a necessary and logical outgrowth of the
proposal for using PCG.

On May 17, 2001, the National Energy
Policy Development Group (NEPD)
recommended that EPA “study
opportunities to maintain or improve
the environmental benefits of state and
local ‘boutique’ clean fuel programs
while exploring ways to increase the
flexibility of the fuels distribution
infrastructure, improve fungibility, and
provide added market liquidity.” In
response to the NEPD charge, EPA
included in its boutique fuel report a
series of regulatory actions, including
today’s action regarding PCG, intended
to better facilitate seasonal gasoline
transition and address gasoline supply
and fungibility concerns during periods
of low gasoline inventories. We are able
to finalize the PCG procedures now, in
advance of other intended EPA actions,
because they were previously proposed
by EPA. We expect that the flexibilities
provided in today’s action will promote
improved availability of fuel meeting
the range of environmental and market
needs. Action on the other boutique fuel
regulatory recommendations targeted at
facilitating the transition from winter to
summer fuel should be completed in
advance of next year’s ozone season.

II. Changing Service of Gasoline
Storage Tanks

Today’s rule finalizes procedures for
changing the service of gasoline storage
tanks. These procedures were originally
issued in Question and Answer
guidance documents. See Reformulated
Gasoline and Anti-Dumping Questions
and Answers, November 21, 1994,
February 21, 1995. As discussed below,
these procedures may be used for tank
turnovers during the transition to VOC
controlled gasoline in the spring. We are
currently assessing other aspects of the
regulatory requirements regarding the
transition to the VOC control season. If
we determine that additional changes to
the regulations relating to the VOC
transition period are appropriate, they
will be addressed in a subsequent
Federal Register notice.

Section 80.78(a) requires the
segregation of several categories of
gasoline. Prior to today’s final rule,
these segregation requirements
prohibited the mixing of any amount of
the gasolines that must be segregated.
As aresult, if a refiner wishes to change
a tank’s service, and the old and new
gasolines are types that are required to
be segregated, the new gasoline may not
be added unless the tank is completely
free of any amount of the old gasoline.
Moreover, under the regulations prior to
today’s rulemaking, a party who
combines any volume of blendstock
with RFG or conventional gasoline has
produced an additional volume of
gasoline which constitutes “refining.”
For any such action, the refiner must
meet all standards and requirements
that apply to refiners of RFG or
conventional gasoline. As a result, ifa
refiner were to change a gasoline storage
tank’s service in a manner that results
in some volume of blendstocks being
mixed with RFG or conventional
gasoline, the refiner would be required
to meet all of the standards and
requirements for that “batch” of
gasoline.

We recognize that when many
gasoline storage tanks are pumped as
low as possible, a residual volume of
gasoline or blendstock remains in the
tank (called the tank “heel”), and in the
terminal’s manifolds and pipes that
serve the tank. We believe it is very
difficult and impractical to eliminate
these residual volumes. As a result, we
proposed that, under certain conditions
and constraints, where a refiner changes
the service of a gasoline storage tank,
pipe, or manifold for legitimate business
reasons (unrelated to any goal of mixing
dissimilar gasolines or blendstock), such
refiner would be allowed to mix

products that normally must remain
segregated.

We also proposed an additional
option that would apply to oxygenate
blenders. We proposed that this option
would be available only where the
oxygenate blender is unable to meet the
tank transition requirements discussed
above. We proposed this option
because, in some cases, the
requirements for tank transition under
the proposed provisions are not feasible
without risk that a terminal would have
to be closed during at least part of the
transition period. For example, where a
terminal operator supplies RFG
containing MTBE during the summer
VOC season, and RFG containing
ethanol outside the VOC season, the
terminal tank would have to transition
from RBOB to RFG in the spring, and
from RFG to RBOB in the fall. Under the
change-of-service requirements
described above, in the spring the
storage tank’s RBOB content would have
to be drawn-down to the minimum level
possible through normal pumping
operations before any RFG could be
added to the tank. However, to meet this
requirement, the party may have to take
the storage tank out of service if the
“minimum level” is reached before new
product is available to be transferred
into the tank. If the terminal has limited
tankage it may be unable to supply
gasoline during the time the storage tank
remains out of service, which could
adversely affect gasoline supplies for
some parties. The same difficulty could
occur when transitioning from RFG to
RBOB in the fall.

To minimize the likelihood that a
party would have to take a tank out of
service to transition product types, we
proposed to allow parties to receive RFG
in a tank containing RBOB in the spring
prior to the beginning of the VOC
season, and receive RBOB in a tank
containing RFG in the fall after the end
of the VOC season. However, under this
option, parties would be required to
ensure that all RFG downstream
standards, including the oxygen
standard, are met during the transition.
In addition, the transition must occur
outside the period VOC control
standards apply at the terminal (i.e.,
May 1 through September 15 each year).
For further discussion, see the Notice of
Proposed Rulemaking for this action at
62 FR 37358-59 (July 11, 1997).

We received one comment on the
proposal regarding change of service of
gasoline storage tanks. The commenter
said that the cite to §80.78(a)(1)(iii) in
the change of service provisions appears
to be incorrect. We agree with the
comment, and the provisions for
changing service of gasoline storage



Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/Rules and Regulations

67103

tanks are being finalized as proposed,
except that the cite to § 80.78(a)(1)(iii)
has been deleted.

III. Public Participation

In the NPRM, we solicited comments
on the need to take the actions
proposed, including the actions
finalized today. We have reviewed and
considered all written comments on the
provisions in today’s rule. Responses to
comments are contained in the
preamble to this rule. All comments
received by EPA are located in the EPA
Air Docket, Docket A—97—-03 (See
ADDRESSES section of this preamble).
Comments solicited at the end of
Section I. of this preamble should be
submitted to the address listed in the
ADDRESSES section of this preamble.
Please also submit a copy to the person
listed in the FOR FURTHER INFORMATION
CONTACT section of this preamble.

IV. Administrative Requirements

A. Administrative Designation and
Regulatory Analysis

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency is
required to determine whether the
regulatory action is “significant” and
therefore subject to review by the Office
of Management and Budget (OMB) and

the requirements of the Executive Order.

The order defines a ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or,

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, we have determined that
this final rule is not a “‘significant
regulatory action.”

B. Compliance With the Regulatory
Flexibility Act

We have determined that this rule
would not have a significant impact on
a substantial number of small entities,
and that it is therefore not necessary to
prepare a regulatory flexibility analysis

in conjunction with this final rule. This
rule would not have a significant impact
on a substantial number of small entities
because it involves optional provisions
intended to promote successful
implementation of the RFG and anti-
dumping requirements and to afford
regulated parties with greater flexibility
to blend gasoline and implement tank
turnovers. As such, this final rule will
be beneficial to industry and may have
the potential to ease gasoline supply
shortages.

C. Paperwork Reduction Act

The information collection
requirements related to the provisions
finalized today have been submitted for
approval to the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act, 44
U.S.C. 3501 ef seq. An Information
Collection Request (ICR) was prepared
by EPA (ICR No. 1591.12) and a copy
may be obtained from Susan Auby, OIC
Collection Strategies Division; U.S.
Environmental Protection Agency (mail
code 2822); 1200 Penn. Ave NW;
Washington, DC 20460, or by calling
(202) 260—4901. Insert the ICR title and/
or OMB control number in any
correspondence. Copies may also be
downloaded from the Internet at http:/
/www.epa.gov.icr.

Under today’s final rule, EPA is
requiring refiners to keep certain
records associated with the provisions
for using PCG to produce gasoline.
However, EPA believes that this
requirement will be met using
documents created and kept for
commercial business purposes; i.e.,
documents that show the movement of
PCG to blending tanks and volume and
parameter measurements. This
requirement, therefore, is not expected
to impose additional recordkeeping
burdens on regulated parties. This final
rule also requires refiners to include
information regarding PCG batches in
their RFG and anti-dumping compliance
reports. However, since the required
information regarding PCG batches,
such as volume and parameter
measurements, will be created for
commercial business purposes,
including this information in the EPA
reports is expected to impose only a
minimal additional burden on regulated
parties. An estimate of the information
collection burden is contained in the
ICR for this rule.2

2There are no new recordkeeping or reporting
requirements included in today’s final tank change-
over provisions. Any recordkeeping obligations
associated with the refining or blending activities,
and related sampling, described in the new tank
change-over provisions are covered by an existing
reformulated gasoline ICR. OMB Control

Burden means the total time, effort, or
financial resources, expended by
persons to generate, maintain, retain, or
disclose or provide information to or for
a Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with the
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Chapter 15.

D. Intergovernmental Relations

1. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments, and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates’ that may result
in expenditures to state, local, and tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
for any single year. Before promulgating
a rule, for which a written statement is
needed, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative that
is not the least costly, most cost-
effective, or least burdensome
alternative if EPA provides an

#2060.0277. Additionally, to the extent that the new
tank change-over provisions allow for activities that
would otherwise subject a party to regulation as a
refiner, the very limited sampling and testing
obligations of today’s final rule represent a
relaxation of the sampling and testing obligations
otherwise applicable to refiners, and therefore a
relaxation in any potential recordkeeping and
reporting obligations.
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explanation in the final rule of why
such an alternative was adopted.

Before we establish any regulatory
requirement that may significantly or
uniquely affect small governments,
including tribal governments, we must
develop a small government plan
pursuant to section 203 of the UMRA.
Such a plan must provide for notifying
potentially affected small governments,
and enabling officials of affected small
governments to have meaningful and
timely input in the development of our
regulatory proposals with significant
federal intergovernmental mandates.
The plan must also provide for
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This final rule contains no federal
mandates for state, local, or tribal
governments as defined by the
provisions of Title IT of the UMRA. The
rule imposes no enforceable duties on
any of these governmental entities.
Nothing in this final rule would
significantly or uniquely affect small
governments.

EPA has determined that this rule
contains no federal mandates that may
result in expenditures of more than
$100 million to the private sector in any
single year. This action provides
refiners with optional procedures for
blending gasoline and performing tank
turnovers. This action, in fact, is
expected to reduce the burden on
regulated entities by providing them
with this additional flexibility.
Therefore, the requirements of the
Unfunded Mandates Act do not apply to
this action.

2. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

On January 1, 2001, Executive Order
13084 was superseded by Executive
Order 13175. However, this rule was
developed during the period when
Executive Order 13084 was still in force,
and so Tribal considerations were
addressed under Executive Order 13084.

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian Tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the

rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian Tribal governments. The
requirements for private businesses in
today’s document would have national
applicability, and thus would not
uniquely affect the communities of
Indian Tribal Governments. Further, no
circumstances specific to such
communities exist that would cause an
impact on these communities beyond
those discussed in the other sections of
today’s document. Thus, EPA’s
conclusions regarding the impacts from
the implementation of today’s rule
discussed in the other sections of this
document are equally applicable to the
communities of Indian Tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

3. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under Section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State

law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

Section 4 of the Executive Order
contains additional requirements for
rules that preempt state or local law,
even if those rules do not have
federalism implications (i.e., the rules
will not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.) Those
requirements include providing all
affected state and local officials notice
and an opportunity for appropriate
participation in the development of the
regulation. If the preemption is not
based on express or implied statutory
authority, EPA also must consult, to the
extent practicable, with appropriate
state and local officials regarding the
conflict between state law and federally
protected interests within the Agency’s
area of regulatory responsibility.

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule allows
industry greater flexibility to blend
gasoline components in a manner that
will not result in any negative effect on
air quality. As a result, the effect of this
rule on the states, if any, will be positive
in that the blending flexibility afforded
by this rule may help to ensure that
adequate supplies of gasoline are
available, particularly in areas that
require RFG. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (NTTAA), Section 12(d) of
Public Law 104-113, directs EPA to use
voluntary consensus standards in its
regulatory activities unless it would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.
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Today’s rule includes a provision
which requires the testing of gasoline in
a storage tank after the service of the
tank has been changed. This provision
is included in today’s rule to ensure that
the quality of the gasoline is not
compromised through the process of
changing the service of the tank. This
provision is consistent with the NTTAA
since it allows parties to use alternative
test methods to fulfill this requirement
rather than using the regulatory test
methods, provided that the alternative
methods are approved by the American
Society of Testing and Materials
(ASTM), the protocols of the ASTM
methods are followed, and the
alternative methods are correlated to the
regulatory method.

F. Executive Order 13045: Children’s
Health Protection

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
section 5-501 of the Order directs the
Agency to evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

This final rule is not subject to the
Executive Order because it is not an
economically significant regulatory
action as defined by Executive Order
12866 and it does not concern an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. The
reformulated gasoline program is
designed to reduce vehicle emissions of
toxic and ozone-forming substances.
This rule will not affect the air quality
benefits of the reformulated gasoline
program.

G. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
summit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA submitted a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Executive Order 13211 (Energy
Effects)

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866. Although no
assessment is required under Executive
Order 13211, we believe that today’s
rule should help to alleviate energy
supply or distribution concerns in
certain situations, since the additional
flexibility provided to refiners under the
rule will help to facilitate seasonal
gasoline transitions and address
gasoline supply and fungibility
problems during periods of low gasoline
inventories.

V. Statutory Provisions and Legal
Authority

Statutory authority for today’s final
rule comes from sections 211(c) and
211(k) of the CAA (42.U.S.C. 7545(c)
and (k)). Section 211(c) allows EPA to
regulate fuels that contribute to air
pollution which endangers public
health or welfare, or which impairs
emission control equipment. Section
211(k) prescribes requirements for RFG
and conventional gasoline and requires
EPA to promulgate regulations
establishing these requirements.
Additional support for the procedural
aspects of the fuels controls in today’s
rule comes from sections 114(a) and
301(a) of the CAA.

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
Gasoline, Imports, Motor vehicle
pollution, Reporting and recordkeeping
requirements.

Dated: December 19, 2001.

Christine Todd Whitman,
Administrator.

For the reasons set forth in the
preamble, part 80 of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80
continues to read as follows:
Authority: Secs. 114, 211, and 301(a) of the

Clean Air Act, as amended (42 U.S.C. 7414,
7545 and 7601(a)).

2. Section 80.65 is amended by
revising paragraph (i) to read as follows:

§80.65 General requirements for refiners,
importers, and oxygenate blenders.
* * * * *

(i) Exclusion of previously certified
gasoline. Any refiner who uses
previously certified reformulated or
conventional gasoline or RBOB to
produce reformulated gasoline or RBOB
must exclude the previously certified
gasoline for purposes of demonstrating
compliance with the standards under
§80.41. This exclusion must be
accomplished by the refiner as follows:

(1)(i) Determine the volume and
properties of each batch of previously
certified gasoline used to produce
reformulated gasoline or RBOB using
the procedures in paragraph (e)(1) of
this section and § 80.66, and the
independent analysis requirements in
paragraph (f) of this section in the case
of previously certified reformulated
gasoline.

(ii) In the case of previously certified
reformulated gasoline or RBOB
determine the emissions performances
for toxics and NOx, and VOC for VOC-
controlled gasoline, and the
designations for VOC control.

(iii) In the case of previously certified
conventional gasoline determine the
exhaust toxics and NOx emissions
performances.

(2) Determine the volume and
properties, and the emissions
performance for toxics and NOx, and
VOC for VOC-controlled gasoline, of any
batch of reformulated gasoline or RBOB
produced at the refinery using
previously certified gasoline and
include each batch in the refinery’s
compliance calculations without regard
to the presence of previously certified
gasoline in the batch.

(3) In the case of any parameter or
emissions performance standard that the
refiner has designated for the refinery to
meet on a per-gallon basis under
paragraph (d)(2)(v) of this section, the
per-gallon standard that applies to any
batch of reformulated gasoline or RBOB
produced by the refinery is as follows:

(i) When using any previously
certified reformulated gasoline or RBOB,
the more stringent of:

(A) The per-gallon standard that
applies to the refinery under § 80.41; or

(B) The most stringent value for that
parameter or emissions performance for
any previously certified reformulated
gasoline or RBOB used to produce the
batch.

(ii) When using any previously
certified conventional gasoline, the per-
gallon standard that applies to the
refinery under § 80.41.
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(4) In the case of any parameter or
emissions performance standard that the
refiner has designated for the refinery to
meet on average under paragraph
(d)(2)(v) of this section, any previously
certified gasoline must be excluded
from the refinery’s compliance
calculations as follows:

(i) Where a refiner uses previously
certified reformulated gasoline or RBOB
to produce reformulated gasoline or
RBOB:

(A) The refiner must include the
volume and properties of any batch of
previously certified reformulated
gasoline or RBOB in the refinery’s
compliance calculations for the
standard under § 80.67(g) as a negative
batch, by multiplying the term V; in
§80.67(g)(1)(ii) (i.e., the batch volume)
times negative 1; and

(B) The negative batch under
paragraph (i)(4)(i)(A) of this section
must be included in the averaging
categories that correspond to the
designation regarding VOC control of
the previously certified gasoline batch
when received; and

(C) The net volume of gasoline in the
refinery’s reformulated gasoline
compliance calculations must be
positive in each of the following
categories where the standard is being
met on average:

Gasoline category

Standard that must have net
positive volume
(1) Oxygen ......cco...... All RFG 1.

(2) Benzene
(3) VOC emissions

All RFG and RBOB.
()RFG and RBOB

that is VOC-con-
trolled for Region 1.
(i) RFG and RBOB
that is VOC-con-
trolled for Region 2.
All RFG and RBOB.

performance.

(4) Toxics emissions

performance.
(5) NOx emissions (i) All RFG and
performance. RBOB.

(i) RFG and RBOB
that is VOC-con-
trolled.

1“RFG” is an abbreviation for reformulated
gasoline.

(ii) Where a refiner uses previously
certified conventional gasoline to
produce reformulated gasoline or RBOB:

(A) The refiner must include the
volume and properties of any batch of
previously certified conventional
gasoline as a negative batch in the
refiner’s anti-dumping compliance
calculations under § 80.101(g) for the
refinery, or where applicable, the
refiner’s aggregation under § 80.101(h);
and

(B) The net volume of gasoline in the
refiner’s anti-dumping compliance

calculations for the refinery, or, where
applicable, the refiner’s aggregation
under § 80.101(h), must be positive.

(5) The refiner must use any
previously certified gasoline that the
refiner includes as a negative batch
under paragraph (i)(4) of this section in
its compliance calculations for the
refinery, or where appropriate, the
refiner’s aggregation, as a component in
gasoline production during the annual
averaging period in which the
previously certified gasoline was
included as a negative batch in the
refiner’s compliance calculations.

(6) (i) Any refiner may use the
procedures specified in this paragraph
(i) to combine previously certified
conventional gasoline with reformulated
gasoline or RBOB, to reclassify
conventional gasoline into reformulated
gasoline or RBOB, or to change the
designations of reformulated gasoline or
RBOB with regard to VOC control.

(ii) The procedures under this section
are refinery procedures. Any person
who uses the procedures under this
section is a refiner who must meet all
requirements applicable to refiners
under this subpart.

(7) Nothing in this paragraph (i)
prevents any party from combining
previously certified reformulated
gasolines from different sources in a
manner that does not violate the
prohibitions in § 80.78(a).

3. Section 80.74 is amended by:

a. Removing the word “and” at the
end of paragraph (b)(5).

b. Removing the period and adding a
semicolon and the word “and” at the
end of paragraph (b)(6).

c. Adding paragraph (b)(7).

The addition reads as follows:

§80.74 Recordkeeping requirements.

* * * * *

(b)* * *

(7) In the case of any gasoline
classified as previously certified
gasoline under the terms of § 80.65(i):

(i) Results of the tests to determine the
properties and volume of the previously
certified gasoline when received at the
refinery; and

(ii) Records that reflect the storage
and movement of the previously
certified gasoline within the refinery to
the point the previously certified
gasoline is used to produce
reformulated gasoline or RBOB.

* * * * *

4. Section 80.75 is amended by:

a. Removing the word “and” at the
end of paragraph (a)(2)(vi).

b. Removing the period and adding a
semicolon and the word “and” to the
end of paragraph (a)(2)(vii).

c. Adding paragraph (a)(2)(viii).
The addition reads as follows:

§80.75 Reporting requirements.
* * * * *

(a) * k%

(2) * *x %

(viii) In the case of any previously
certified gasoline used in a refinery
operation under the terms of § 80.65(i),
the following information relative to the
previously certified gasoline when
received at the refinery:

(A) Identification of the previously
certified gasoline as such;

(B) The batch number assigned by the
receiving refinery;

(C) The date of receipt; and

(D) The volume, properties and
designation of the batch.

* * * * *

5. Section 80.78 is amended by:

a. Revising paragraphs (a)(5) and
(a)(10).

b. Removing the word “or” at the end
of paragraph (a)(7)(i).

c. Removing the period at the end of
paragraph (a)(7)(ii) and adding in its
place “;or”.

d. Adding paragraphs (a)(7)(iii) and
(a)(11).

The revisions and additions to read as
follows:

§80.78 Controls and prohibitions on
reformulated gasoline.
* * * * *

(a) * *x %

(5) No person may combine any
reformulated gasoline with any
conventional gasoline or blendstock,
except that a refiner may do so ata
refinery under the requirements
specified in § 80.65(i), or if the
combined product is designated as
conventional gasoline.

(7) I

(iii) Under the terms of paragraph
(a)(5) of this section.

* * * * *

(10) The prohibitions against
combining certain categories of gasoline
under paragraphs (a)(5), (a)(7) and (a)(8)
of this section do not apply in the case
of a party who is changing the type of
gasoline stored in a gasoline storage
tank or the type of gasoline transported
through a gasoline pipe or manifold
within a single facility (a gasoline
storage tank, pipe, or manifold change
of service), or in the case of a change of
service that involves mixing gasoline
with blendstock, provided that:

(i) The change of service is for a
legitimate operational reason and is not
for the purpose of combining the
categories of gasoline or of combining
gasoline with blendstock;
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(ii) Prior to adding product of the new
category the volume of product of the
old category in the tank, pipe or
manifold is made as low as possible
through normal pumping operations;

(iii) The volume of product of the new
category that is added to the tank, pipe
or manifold is as large as possible taking
into account the availability of product
of the new category; and

(iv) In any case where the new
category of product is reformulated
gasoline, subsequent to adding the
gasoline of the new category, a
representative sample from the tank,
pipe or manifold is collected and
analyzed, and such analysis shows
compliance with each standard under
§80.41 that is relevant to the new
gasoline category. The analysis for each
standard must be conducted using the
method specified under § 80.46, or
using another method that is approved
by the American Society of Testing and
Materials (ASTM), provided that the
protocols of the ASTM method are
followed and the alternative method is
correlated to the method specified
under § 80.46.

(11) The prohibition against
combining reformulated gasoline with
RBOB under paragraph (a)(8) of this
section does not apply in the case of a
party who is changing the type of
product stored in a tank from which
trucks are loaded, from reformulated
gasoline to RBOB, or vice versa,
provided that:

(i) The change of service requirements
described in paragraph (a)(10) of this
section cannot be met without taking
the storage tank out of service;

(ii) Prior to adding product of the new
category the volume of product of the
old category in the tank is drawn down
to the lowest point which allows trucks
to be loaded during the transition;

(iii) The volume of product of the new
category that is added to the tank is as
large as possible taking into account the
availability of product of the new
category;

(iv) When transitioning from RBOB to
reformulated gasoline:

(A) If the reformulated gasoline in the
storage tank has an oxygen content of
less than 1.5 wt%, oxygenate must be
blended into the reformulated gasoline
at the loading rack such that the
reformulated gasoline has a minimum
oxygen content of 1.5 wt%;

(B) Subsequent to any oxygenate
blending, the reformulated gasoline
must meet all applicable standards that
apply at the terminal; and

(C) Prior to the date the VOC-control
standards apply to the terminal the
reformulated gasoline in the storage

tank must have an oxygen content of not
less than 1.5 wt%;

(v) When transitioning from
reformulated gasoline to RBOB:

(A) The oxygen content of the
reformulated gasoline produced using
the RBOB must be not less than the
minimum oxygen amount specified in
the RBOB product transfer documents;

(B) Subsequent to any oxygenate
blending, the reformulated gasoline
produced using the RBOB must meet all
applicable standards that apply at the
terminal; and

(C) The transition from reformulated
gasoline to RBOB may not begin until
the date the VOC-control standards no
longer apply to the terminal; and

(vi) The party must demonstrate
compliance with the requirements
specified in paragraphs (a)(11)(iv) and
(v) of this section through testing of
samples collected from the terminal
storage tank and from trucks loaded at
the terminal subsequent to each receipt
of new product until the transition is
complete. The analyses must be
conducted using the test method
specified under § 80.46, or using
another test method that is approved by
the American Society of Testing and
Materials (ASTM), provided that the
protocols of the ASTM method are
followed and the alternative method is
correlated with the method specified
under § 80.46.

* * * * *

6. Section 80.101 is amended by
adding paragraph (g)(9) to read as
follows:

§80.101 Standards applicable to refiners
and importers.
* * * * *

* % %

(9) Exclusion of previously certified
gasoline and blendstock. (i) Any refiner
who uses previously certified
reformulated or conventional gasoline
or RBOB, or blendstock that previously
has been included in compliance
calculations under § 80.102, to produce
conventional gasoline at a refinery, must
exclude the previously certified gasoline
and blendstock for purposes of
demonstrating compliance with the
standards under paragraph (b) of this
section.

(ii) To accomplish the exclusion
required in paragraph (g)(9)(i) of this
section, the refiner must determine the
volume and properties of the previously
certified gasoline or previously certified
blendstock used at the refinery, and the
volume and properties of gasoline
produced at the refinery, and use the
compliance calculation procedures in
paragraphs (g)(9)(iii) and (g)(9)(iv) of
this section.

(iii) For each batch of previously
certified gasoline or blendstock that is
used to produce conventional gasoline
the refiner must:

(A) Determine the volume and
properties using the procedures in
paragraph (i) of this section;

(B) In the case of previously certified
gasoline, determine the exhaust toxics
and NOx emissions performance using
the summer or winter complex model,
as appropriate;

(C) In the case of previously certified
blendstock, determine the exhaust
toxics and NOx equivalent emissions
performance using the procedures in
paragraph (g)(3) of this section;

(D) Include the volume and emissions
performance of the previously certified
gasoline and/or blendstocks as a
negative volume and a negative
emissions performance in the refiner’s
compliance calculations for the refinery,
or where applicable, the refiner’s
aggregation under paragraph (h) of this
section, for exhaust toxics and NOx.

(iv) For each batch of conventional
gasoline produced at the refinery using
previously certified gasoline or
blendstock, the refiner must determine
the volume and properties, and exhaust
toxics and NOx emissions performance,
and include each batch in the refinery’s
compliance calculations for exhaust
toxics and NOx without regard to the
presence of previously certified gasoline
or blendstock in the batch.

(v) The refiner must use any
previously certified gasoline that the
refiner includes as a negative batch in
its compliance calculations for the
refinery, or where appropriate, the
refiner’s aggregation, as a component in
gasoline production during the annual
averaging period in which the
previously certified gasoline was
included as a negative batch in the
refiner’s compliance calculations.

(vi) Notwithstanding the provisions of
this paragraph (g)(9), the provisions of
paragraph (g)(3) of this section may be
used to calculate the exhaust toxics and
NOx emissions performance of a
blendstock added to conventional
gasoline for purposes of demonstrating
compliance with the standards under
paragraph (b) of this section.

*

* * * *

7. Section 80.104 is amended by
adding paragraph (a)(2)(xii) to read as
follows:

§80.104 Recordkeeping requirements.

* * * * *

(a) * *x %

(2) * x %

(xii) In the case of gasoline classified
as previously certified gasoline under
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the terms of § 80.101(g)(9), the results of
the tests to determine the properties and
volume of the previously certified
gasoline when received at the refinery
and records that reflect the storage and
movement of the previously certified
gasoline to the point the previously
certified gasoline is used to produce

conventional gasoline.
* * * * *

8. Section 80.105 is amended by
adding paragraph (a)(5)(vi) to read as
follows:

§80.105 Reporting requirements.

(a) * *x %

(5) * * %

(vi) In the case of any previously
certified gasoline used in a refinery
operation under the terms of
§80.101(g)(9), the following information
relative to the previously certified
gasoline when received at the refinery:

(A) Identification of the previously
certified gasoline as such;

(B) The batch number assigned by the
receiving refinery;

(C) The date of receipt; and

(D) The volume, properties and
designation of the batch.

* * * * *

9. Section 80.131 is added to Subpart
F read as follows:

§80.131 Agreed upon attest engagement
procedures for previously certified
gasoline.

The following are the agreed upon
procedures which must be carried out
pursuant to the attest engagement
requirements of § 80.125 where a refiner
uses previously certified gasoline under
the provisions of § 80.65(i) and
§80.101(g)(9):

(a) Obtain a listing of all previously
certified gasoline batches reported to
EPA by the refiner. Agree the total
volume of previously certified gasoline
from the listing of previously certified
gasoline received to the volume of
previously certified gasoline reported to
EPA.

(b) Select a sample, in accordance
with the guidelines in § 80.127, from the
listing obtained in paragraph (a) of this
section, and for each previously
certified gasoline batch selected perform
the following:

(1) Trace the previously certified
gasoline batch to the tank activity
records. Confirm that the previously
certified gasoline was included in a
batch of reformulated or conventional
gasoline produced at the refinery.

(2) Obtain the refiner’s laboratory
analysis and volume measurement for
the previously certified gasoline when
received and agree the properties and

volume listed in the corresponding
batch report submitted to the EPA to the
laboratory analysis and volume
measurements.

(3) Obtain the product transfer
documents for the previously certified
gasoline when received and agree the
designations from the product transfer
documents to designations in the
corresponding batch report submitted to
EPA (reformulated gasoline, RBOB or
conventional gasoline, and designations
regarding VOC control).

10. Section 80.340 is amended by
adding paragraph (c) to read as follows:

§80.340 What standards and requirements
apply to refiners producing gasoline by
blending blendstocks into previously
certified gasoline (PCG)?

* * * * *

(c) The procedures in §§80.65(i) and
80.101(g)(9) may be applied for
purposes of demonstrating compliance
with the sulfur standards under this
subpart.

[FR Doc. 01-31935 Filed 12—27-01; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 257 and 258
[FRL=7122-2]
RIN 2050-AE86

Criteria for Classification of Solid
Waste Disposal Facilities and
Practices and Criteria for Municipal
Solid Waste Landfills: Disposal of
Residential Lead-Based Paint Waste

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Because EPA received an
adverse comment, we are withdrawing
the direct final rule for Criteria for
Classification of Solid Waste Disposal
Facilities and Practices and Criteria for
Municipal Solid Waste Landfills:
Disposal of Residential Lead-Based
Paint Waste. We published the direct
final rule on October 23, 2001 (66 FR
53535) to expressly allow residential
lead-based paint waste to be disposed of
in construction and demolition landfills
in addition to municipal solid waste
landfill units. We stated in the direct
final rule that if we received any
adverse comments by November 23,
2001, we would publish a timely notice
of withdrawal in the Federal Register.
We subsequently received an adverse
comment on the direct final rule. We
will address those comments in a

subsequent final action based on the
parallel proposal also published on
October 23, 2001 (66 FR 53566).

DATES: As of December 28, 2001, EPA
withdraws the direct final rule
published at 66 FR 53535 on October
23, 2001.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800—424—-9346 or TDD 1-
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703-412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information on specific aspects of this
withdrawal, contact Paul Cassidy, Office
of Solid Waste (mail code 5306W), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; (703) 308-7281,
cassidy.paul@epa.gov.

SUPPLEMENTARY INFORMATION: More
information about this action can be
found at http://www.epa.gov/epaoswer/
non-hw/muncpl/landfill/pb-paint.htm.
On October 23, 2001, EPA published in
the Federal Register at 66 FR 53535 a
direct final rule for Criteria for
Classification of Solid Waste Disposal
Facilities and Practices and Criteria for
Municipal Solid Waste Landfills:
Disposal of Residential Lead-Based
Paint Waste. This direct final rule was
to expressly allow residential lead-based
paint waste to be disposed of in
construction and demolition landfills in
addition to municipal solid waste
landfill units. On the same date, EPA
published a separate document at 66 FR
53566 to serve as the proposal to
Criteria for Municipal Solid Waste
Landfills: Disposal of Residential Lead-
Based Paint Waste if adverse comments
were filed. The rule was scheduled to
become effective on January 22, 2002
unless EPA received adverse comments
by November 23, 2001. We subsequently
received an adverse comment on the
direct final rule. Consequently, we are
withdrawing the direct final rule and it
will not become effective on January 22,
2002.

Dated: December 18, 2001.
Christine Todd Whitman,
Administrator.

Accordingly, the amendments and
additions to Part 257 and Part 258 are
withdrawn as of December 28, 2001.
[FR Doc. 01-31798 Filed 12—27-01; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 486
[CMS—3064-IFC]
RIN 0938-AK81

Medicare and Medicaid Programs;
Emergency Recertification for
Coverage for Organ Procurement
Organizations (OPOs)

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule with
comment period recertifies the existing
designated organ procurement
organizations (OPOs) that meet, or have
met, the standards for a qualified OPO
within a 4 year period ending December
31, 2001 and have current agreements
with the Secretary that are scheduled to
terminate on July 31, 2002. Those
agreements will be extended to July 31,
2006. The Organ Procurement
Organization Certification Act of 2000
amended the Public Health Service Act
to require CMS to increase the
certification cycle for OPOs from 2 years
to at least 4 years. We are issuing this
interim final rule to establish a 4 year
recertification cycle and to permit
payments to continue to be made to all
59 OPOs after January 1, 2002.

DATES: Effective date: These regulations
are effective on December 28, 2001.

Comment date: Comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on February 26,
2002.

ADDRESSES: In commenting, please refer
to file code CMS—3064—-IFC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Mail written comments (one original
and three copies) to the following
address ONLY:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-3064—
IFC, P.O. Box 8010, Baltimore, MD
21244-8010.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

If you prefer, you may deliver (by
hand or courier) your written comments
(one original and three copies) to one of
the following addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-16—03, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Jacqueline Morgan, (410) 786—4282.

Marcia Newton (410) 786—-5265.

SUPPLEMENTARY INFORMATION:
Inspection of Public Comments:
Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
call telephone number (410) 786—9994.

I. Background

Organ procurement organizations
(OPOs) play a crucial role in ensuring
that an immensely valuable but scarce
resource-transplantable human organs-
become available to seriously ill
patients who are on waiting lists for
organ transplant. OPOs are government
contractors for the length of their
contract cycle. They are responsible for
identifying potential organ donors and
for obtaining as many organs as possible
from those donors. They are also
responsible for ensuring that the organs
they obtain are properly preserved and
quickly delivered to a suitable recipient
awaiting transplantation. OPO
performance is therefore a critical
element of the organ transplant
program. An OPO that is efficient in
procuring organs and delivering them to
recipients will, quite literally, save more
lives than an ineffective OPO. Among
other things, Congress has directed the
Secretary to establish performance
standards for OPOs, to ensure that
federal funds go primarily to the most
efficient OPOs and to ensure that OPOs
have an incentive to achieve higher
performance.

In order to be an OPO, an entity must
be certified or recertified by CMS as
meeting the Public Health Service Act
requirements to be a qualified OPO and
must meet performance standards
specified by the Secretary. In addition,
in order to receive payment under the
Medicare and Medicaid programs for

organ procurement costs, the entity
must be designated or redesignated by
CMS as the OPO for a defined
geographic service area.

There are 59 OPOs that have been
certified by CMS and designated for
specific geographic service areas. At the
conclusion of the most recent
performance data cycle (the cycle in
which we analyzed OPO performance
data generated during the period of
January 1, 1998 through December 31,
1999), 56 of the 59 OPOs were found by
CMS to have met the performance
standards and agreements were made
through July 31, 2002. After additional
legislation was enacted in November
2000, those three OPOs that did not
meet the performance standards were
notified by CMS on November 17, 2000
that their agreements were extended
through July 31, 2002, based on section
1138(b)(1)(A) of the Social Security Act.
Each of these three OPOs had been
certified or recertified as meeting the
performance standards for the previous
2 year performance period (January 1,
1996 through December 31, 1997.)

We are promulgating these rules to
increase the OPO recertification period
from 2 years to 4 years, in order to be
consistent with the period described in
the new statute. We are also recertifying
all 59 OPOs and extending agreeements
with these OPOs until July 31, 2006. We
have chosen July 31, 2006 as the ending
date of the agreement because our
contracts with designated OPOs have
historically ended on July 31.

We will publish a separate notice of
proposed rulemaking that, among other
things, will set forth proposed outcome
and process performance standards for
OPOs based on empirical evidence,
obtained through reasonable efforts, of
organ donor potential and other related
factors in each service area.

II. Provisions of the Interim Final Rule

We are establishing a new § 486.309,
Recertification for the January 1, 2002
through December 31, 2005 period. This
section specifies that OPOs that were
certified by CMS in the past and
currently have agreements with CMS are
recertified. The current agreements will
be extended through July 31, 2006.

Additionally, we are amending
§486.301 by adding a new paragraph
(b)(4) to reflect this change in the scope
of the subpart.

II1. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
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comments we receive by the date and
time specified in the “DATES” section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking
and Delayed Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substances of the proposed
rule or a description of the subjects and
issues involved. This procedure can be
waived, however, if an agency finds
good cause that a notice-and-comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporates a statement of
the finding and its reasons in the rule
issued (5 U.S.C. 553(b)(3)(B)).

Further, we generally provide for final
rules to be effective no sooner than 30
days after the date of publication unless
we find good cause under 5 U.S.C.
553(d)(3) to waive the delay. The
purpose of the 30-day waiting period
between publication of an
administrative agency final rule and its
effective date is to give affected parties
reasonable time to adjust their behavior
before the final rule takes place. This
30-day delay can be waived for good
cause.

Section 701 of Pub. L. 106-505 was
enacted on November 13, 2000. Section
701(b) included Congressional findings
and section 701(c) amended 42 U.S.C.
273(b)(1) to state that a qualified organ
procurement organization for which
grants are made under 42 U.S.C 273(a)
must meet the other requirements of 42
U.S.C. 273 and has been certified or
recertified by the Secretary within the
previous 4-year period as meeting the
performance standards to be a qualified
OPO, through a process that either
granted certification or recertification
within such 4-year period with such
certification or recertification in effect
as of January 1, 2001 and remaining in
effect through the earlier of January 1,
2002 or the completion of recertification
through regulations meeting the
requirements of 42 U.S.C.
273(b)(1)(D)(ii) that are promulgated by
the Secretary by not later than January
1, 2002. Congress then enacted section
219 of Pub. L. 106-554 on December 21,
2000. Section 219(a)—(b) is identical to
the language of section 701(b)—(c) in
Pub. L. 106-505.

The statute requires CMS to recertify
OPOs and to establish at least a 4-year

recertification period by January 1,
2002. Otherwise, OPOs would not be
certified and we would be unable to
make payments to OPOs (or to hospitals
on behalf of OPOs) after that date. As
discussed later in this preamble, this
would put the nation’s organ
procurement system in jeopardy.

When the legislation was enacted,
CMS had just been briefed (November
15, 2000) on results from the
Association of Organ Procurement
Organization’s (AOPO’s) model for
estimating organ donation potential in
hospitals. CMS was in the process of
analyzing a similar model developed by
the Partnership for Organ Donation and
the Harvard School of Public Health,
following the completion of a 1-year
contract with Harvard to apply their
model nationwide. CMS met with
AOQOPO representatives and researchers
from the AOPO Death Record Review
(DRR) study twice in late January 2001
for further analysis of the AOPO study
results and to discuss possible
denominators for the numeric
performance standards. AOPQO’s written
recommendations for new performance
standards were received in March and
April 2001, and CMS staff continued
discussions with AOPO through May
2001 to gain additional industry input.
Analysis of the Harvard and AOPO
models continued throughout this time.

CMS concluded that the time needed
to develop accurate new performance
standards ‘“‘based on empirical evidence,
obtained through reasonable efforts, of
organ donor potential and other related
factors” precluded the possibility of
completing all of the required
rulemaking by the statutory timeframe.
Therefore, the agency is publishing an
interim final rule with comment that
recertifies all 59 OPOs. We are also
extending our agreements with all 59 of
the current OPOs until July 31, 2006, on
the basis of our observations and
experience with those OPOs.

According to section 371(b) of the
Public Health Service Act, an OPO must
be a “qualified” OPO, as determined by
the Secretary. According to section 1138
of the Social Security Act, an OPO must
be certified or recertified by the
Secretary as meeting the standards to be
a qualified OPO, must meet
performance-related standards
prescribed by the Secretary, and must be
designated by the Secretary as an OPO
in order to receive reimbursement under
title XVIII or title XIX. Because section
273(b)(1)(D)(i) would terminate
certifications after January 1, 2002, we
are issuing this interim final rule to
permit all 59 OPOs to continue to
function, procure organs and obtain
appropriate reimbursement.

The nation’s 59 OPOs are responsible
for all cadaveric organ recovery in the
United States; without OPOs, cadaveric
organs will not be recovered. Without
recovery of cadaveric organs, very few
organ transplants will take place. That
is, only organs from living donors
would be recovered and transplanted.

As of October 31, 2001, there were
78,518 men, women, and children
waiting for an organ transplant. Many of
them will die waiting. In fact, every day,
more than 15 patients die waiting for an
organ. In 2000, there were 17,255
transplants of organs from cadaveric
donors, or nearly 47 transplants per day
from cadaveric donors. This means that
even a 1-day disruption in the nation’s
organ procurement system could result
in the deaths of 47 patients waiting for
organs. A 1-week disruption to the
nation’s organ procurement system
could result in the deaths of 329
patients waiting for organs, and a 1-
month disruption could result in 1,410
deaths.

Clearly, it is critical that OPOs be
recertified by January 1, 2002 in order
to continue this work. It would be
contrary to the public interest to delay
recertifying OPOs until after new
outcome and process performance
standards were established through
notice and comment procedures.
Moreover, because OPOs that are
currently experienced in providing
these services will continue to do so on
January 1, 2002, they will not require
additional time to prepare to implement
these rules. Thus, there is good cause to
waive the 30-day delay in effective date
established by 5 U.S.C. 553(d).
Therefore, we have chosen to publish a
final rule with comment recertifying all
59 existing OPOs and establishing a 4-
year recertification cycle. Publication as
an immediately effective final rule will
avert the impending problem that would
occur under section 273(b)(1)(D)(i) after
January 1, 2002.

Therefore, we find good cause to
waive the notice of proposed
rulemaking and to issue this final rule
on an interim basis. We are providing a
60-day public comment period.

V. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.
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VI. Regulatory Impact Statement
A. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review) and the
Regulatory Flexibility Act (RFA)
(September 19, 1980 Pub. L. 96-354).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
annually). This interim final rule is not
a major rule. It does not have any cost
or savings impact as it merely recertifies
the existing 59 OPOs and does not
introduce any new requirements.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations and government
agencies. Most hospitals and most other
providers and suppliers are small
entities, either by nonprofit status or by
having revenues of $25 million or less
annually. For purposes of the RFA, all
OPOs are considered to be small
entities. Individuals and States are not
included in the definition of a small
entity.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
anyone year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This rule
will not have an effect on the
governments mentioned, nor does it
have associated private sector costs.
This rule does not have any cost or
savings impact as it extends the time
period for payments under existing
agreements and does not introduce any
new requirements.

According to section 1138 of the
Social Security Act, an OPO must be
certified or recertified by the Secretary
as meeting the standards to be a
qualified OPO, must meet performance-
related standards prescribed by the
Secretary, and must be designated by
the Secretary as an OPO in order to
receive reimbursement under title XVIII
or title XIX. Because section
273(b)(1)(D)(i) would terminate
certifications after January 1, 2002, we
are issuing this interim final rule to
permit all 59 OPOs to continue to
function, procure organs and obtain
appropriate reimbursement.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
As stated previously, this rule does not
have a substantial effect on State or
local governments.

B. Conclusion

For these reasons, we are not
preparing analyses for either the RFA or
section 1102(b) of the Act because we
have determined, and we certify, that
this rule will not have a significant
economic impact on a substantial
number of small entities or a significant
impact on the operations of a substantial
number of small rural hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 486

Health professionals, Medicare, Organ
procurement, X-rays.

PART 486—CONDITIONS OF
COVERAGE OF SPECIALIZED
SERVICES FURNISHED BY
SUPPLIERS

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services is amending 42 CFR
chapter IV as set forth below:

1. The authority citation for part 486
continues to read as follows:

Authority: Sections 1102 and 1871 of the

Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart G—Conditions of Coverage:
Organ Procurement Organizations

2. Section 486.301 is amended by
adding paragraph (b)(4) to read as
follows:

§486.301 Basis and scope.

* * * * *

(b) * *x %

(4) The requirements for an OPO to be
recertified for the performance data
cycle from January 1, 2002 through
December 31, 2005.

3. Section 486.309 is added to read as
follows:

§486.309 Recertification from January 1,
2002 through December 31, 2005.

An OPO will be considered to be
recertified for the period of January 1,
2002 through December 31, 2005 if an
entity meets, or has met, the standards
to be a qualified OPO within a four year
period ending December 31, 2001 and
has an agreement with the Secretary that
was scheduled to terminate on July 31,
2002. Agreements based on this
recertification will end on July 31, 2006.

(Catalog of Federal Domestic Assistance

Program No. 93.778, Medical Assistance
Program)

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: December 7, 2001.

Thomas A. Scully,
Administrator, Centers for Medicare &
Medicaid Services.

Approved: December 14, 2001.

Tommy G. Thompson,

Secretary.

[FR Doc. 01-31724 Filed 12—-21-01; 11:04
am|

BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 43, and 63
[DA 01-2825]

Removal of References to Sections in
the Commission’s Rules That No
Longer Exist

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document the
Commission amends references to
sections that have been removed from
the Commission’s rules and amends a
section heading.

DATES: Effective December 28, 2001.
FOR FURTHER INFORMATION CONTACT:
Peggy Reitzel, Telecommunications
Division, International Bureau, at (202)
418-1499.

SUPPLEMENTARY INFORMATION: We have
removed references to sections in the
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Commission’s rules. Specifically, we
amend §43.61 to remove the reference
to former § 64.1002. We amend § 63.24
to remove the reference to paragraph (c)
because there is no paragraph (c) in
§63.24. We revise the heading for
§63.52. Finally, we remove §1.813. The
requirements referenced in § 1.813 are
no longer necessary.

List of Subjects
47 CFR Parts 1 and 43

Reporting and recordkeeping
requirements.

47 CFR Part 63

Communications common carriers.

Federal Communications Commission.
Andrew S. Fishel,
Managing Director.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 43,
and 63 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

§1.813 [Removed]

2. Remove §1.813.

PART 43—REPORTS OF
COMMUNICATION COMMON
CARRIERS AND CERTAIN AFFILIATES

3. The authority citation for part 43
continues to read as follows:

Authority: 47 U.S.C. 154;
Telecommunications Act of 1996, Pub. L.
104-104, secs. 402(b)(2)(B), (c), 110 Stat. 56
(1996) as amended unless otherwise noted.
47 U.S.C. 211, 219, 220 as amended.

4. Section 43.61 is amended by
revising paragraph (a)(1) to read as
follows:

§43.61 Reports of international
telecommunications traffic.

(a)* * %

(1) The information contained in the
reports shall include actual traffic and
revenue data for each and every service
provided by a common carrier, divided
among service billed in the United
States, service billed outside the United
States, and service transiting the United
States.

* * * * *

PART 63—EXTENSION OF LINES AND
DISCONTINUANCE, REDUCTION,
OUTAGE AND IMPAIRMENT OF
SERVICE BY COMMON CARRIERS;
AND GRANTS OF RECOGNIZED
PRIVATE OPERATING AGENCY
STATUS

5. The authority citation for part 63
continues to read as follows:

Authority: Sections 1, 4(i), 4(j), 10, 11,
201-205, 214, 218, 403 and 651 of the
Communications Act of 1934, as amended,
47 U.S.C. 151, 154(i), 154(j), 160, 201205,
214, 218, 403, and 571, unless otherwise
noted.

6. Section 63.24 is amended by
revising paragraph (b) to read as follows:

§63.24 Pro forma assignments and
transfers of control.

* * * * *

(b) A pro forma assignment or transfer
of control of an authorization to provide
international telecommunications
service is not subject to the
requirements of § 63.18. A pro forma
assignee or a carrier that is the subject
of a pro forma transfer of control is not
required to seek prior Commission
approval for the transaction. A pro
forma assignee must notify the
Commission no later than 30 days after
the assignment is consummated. The
notification may be in the form of a
letter (in duplicate to the Secretary), and
it must contain a certification that the
assignment was pro forma as defined in
paragraph (a) of this section and,
together with all previous pro forma
transactions, does not result in a change
of the carrier’s ultimate control. A single
letter may be filed for an assignment of
more than one authorization if each
authorization is identified by the file
number under which it was granted.

7. Section 63.52 is amended by
revising the section heading to read as
follows:

§63.52 Copies required; fees; and filing
periods for domestic authorizations.

* * * * *

[FR Doc. 01-31865 Filed 12—27-01; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[CC Docket No. 96-45; FCC 01-350]

Federal-State Joint Board on Universal
Service; Petition of the State of Alaska
for Waiver for the Utilization of
Schools and Libraries Internet Point-
of-Presence in Rural Remote Alaska
Villages Where No Local Access Exists
and Request for Declaratory Ruling

AGENCY: Federal Communications
Commission.

ACTION: Final rule; waiver request
granted.

SUMMARY: In this document, the
Commission grants the State of Alaska
(Alaska) a limited waiver, which
requires applicants to certify that the
services requested will be used solely
for educational purposes, subject to the
conditions discussed below. The
Commission finds that good cause exists
to allow members of rural remote
communities in Alaska, where there is
no local or toll-free dial-up Internet
access, to use excess service obtained
through the universal service
mechanism for schools and libraries
when not in use by the schools and
libraries for educational purposes.
DATES: Effective January 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Katherine Tofigh, Attorney, Common
Carrier Bureau, Accounting Policy
Division, (202) 418—1553.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
CC Docket No. 96—45 adopted on
November 29, 2001 and released on
December 3, 2001. The full text of this
document is available for public
inspection during regular business
hours in the FCC Reference Center,
Room CY—-A257, 445 Twelfth Street,
SW., Washington, DC, 20554.

1. Introduction

1. In this Order, the Commission
grants the State of Alaska (Alaska) a
limited waiver of § 54.504(b)(2)(ii) of the
Commission’s rules, which requires
applicants to certify that the services
requested will be used solely for
educational purposes, subject to the
conditions discussed below. The
Commission finds that good cause exists
to allow members of rural remote
communities in Alaska, where there is
no local or toll-free dial-up Internet
access, to use excess service obtained
through the universal service
mechanism for schools and libraries
when not in use by the schools and
libraries for educational purposes.
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II. Discussion

2. The Commission grants Alaska a
limited waiver of § 54.504(b)(2)(ii), to
permit members of rural remote
communities in Alaska, where there is
no local or toll-free dial-up Internet
access, to use excess service obtained
through the universal service
mechanism for schools and libraries
when the services are not in use by the
schools and libraries for educational
purposes. The Commission grants this
waiver subject to the following
conditions: (1) There is no local or toll-
free Internet access available in the
community; (2) the school or library has
not requested more services than are
necessary for educational purposes; (3)
no additional costs will be incurred, i.e.,
services subject to a waiver must be
purchased on a non-usage sensitive
basis; (4) any use for noneducational
purposes will be limited to hours in
which the school or library is not open;
(5) and the excess services are made
available to all capable service providers
in a neutral manner that does not
require or take into account any
commitments or promises from the
service providers.

3. This waiver is dependent on
Alaska’s implementation of these
conditions. The Commission believes
that these conditions are appropriately
tailored to narrow the scope of waiver
to ensure the integrity of the schools
and libraries mechanism, yet broad
enough to provide relief to rural remote
communities in Alaska that are
encountering economic and distance-
related challenges to receiving
telecommunications and advanced
services. Maximizing the use of services
obtained from the schools and libraries
program by permitting such rural
remote communities to use the excess
service that is available as a result of the
non-usage sensitive basis of the service
and the limited hours that the service is
used for educational purposes will
further the goals of universal service,
consistent with the Act. If these
conditions are satisfied, then the
Commission will find that special
circumstances have been met and that a
waiver is in the public interest.

4. As an initial matter, the
Commission concludes that there are no
statutory prohibition against our
waiving § 54.504(b)(2)(ii) of the
Commission’s rules. Section
254(h)(1)(B) provides that eligible
schools and libraries shall receive
discounts on certain services for
educational purposes. Pursuant to the
Commission’s discretion to implement
the statute, the Commission narrowly
constructed its rule to require schools

and libraries to certify that they use
such discounted services solely for
educational purposes. This rule
supports the Commission’s efforts to
guard against fraud, waste, and abuse.
Nothing in section 254(h)(1)(B)
prohibits the Commission from granting
a waiver of §54.504(b)(2)(ii) of its rules
to expand the use of such services, so
long as in the first instance they are
used for educational purposes.

5. The Commission’s rules, however,
may only be waived for good cause
shown. As noted by the Court of
Appeals for the D.C. Circuit, agency
rules are presumed valid. The
Commission may exercise its discretion
to waive a rule where the particular
facts make strict compliance
inconsistent with the public interest. In
addition, the Commission may take into
account considerations of hardship,
equity, or more effective
implementation of overall policy on an
individual basis. Waiver of the
Commission’s rules is therefore
appropriate only if special
circumstances warrant a deviation from
the general rule, and such a deviation
will serve the public interest.

6. The Commission finds that Alaska’s
waiver request satisfies the above-stated
conditions. First, Alaska has adequately
demonstrated special circumstances.
Alaska states that there are
approximately 240 communities in the
state that lack local or toll-free dial-up
access to the Internet. These
communities are located in remote areas
of the state that are isolated by severe
terrain and a harsh climate. Most of
these communities are sparsely
populated (population under 250), and
are reachable only by air or water. As a
result, access to information services is
minimal and generally cost-prohibitive.
In fact, Alaska asserts that start-up costs
for an Internet service provider in a
village is often more than $20,000, in
addition to the monthly cost for a
satellite link. Of the communities
without local or toll-free dial-up access
to the Internet, 135 have available, non-
usage sensitive Internet access at local
schools or libraries. Given their extreme
isolation and the lack of access to
affordable Internet services, the
Commission believes it is appropriate to
allow rural remote areas in Alaska that
lack local or toll-free dial up access to
the Internet to utilize excess service
obtained through the universal service
mechanism under the limited
circumstances described above.

7. The Commission also concludes
that granting Alaska’s waiver will serve
the public interest. The Commission
believes that it is in the public interest
to take steps to utilize the excess

services obtained through the schools
and libraries mechanism. Alaska
explains that nearly 75 percent of rural
Alaskan communities do not have
Internet access via a local dial-up or
toll-free connection. In many of these
communities, however, schools and
libraries have access to information
services because of assistance from the
schools and libraries mechanism. This
waiver will serve the public interest by
promoting access to available resources
and allowing communities to make use
of the excess service. The Commission
finds that the waiver is also in the
public interest because it is consistent
with the Commission’s efforts to
encourage access to advanced
telecommunications and information
services.

8. In addition, the Commission
believes that each of the conditions
imposed with this waiver promotes the
public interest by reducing the
likelihood of waste, fraud, and abuse,
and guarding against additional costs
from being imposed on the schools and
libraries mechanism. These conditions
are discussed separately below.

9. The first condition limits
application of the waiver to
communities in Alaska where there is
no local or toll-free dial-up Internet
access. As noted above, many of these
communities lack affordable access to
the Internet due to their remote nature
but also have available, non-usage
sensitive connections to the Internet in
their schools and libraries. The
Commission believes that allowing
these communities to access services
obtained from the schools and libraries
universal service mechanism will serve
the public interest by reducing waste
and making more efficient use of
available resources.

10. Under the second condition,
eligible schools and libraries in Alaska
are not permitted to request more
services than are necessary for
educational purposes. Alaska will
protect against that possibility by
instructing schools and libraries to
maintain information documenting the
necessity for additional services. This
will reduce the likelihood of fraud and
abuse by enabling the Schools and
Libraries Division of the Universal
Service Administrative Company to
efficiently assess whether additional
requests are associated with educational
purposes. As noted above, this waiver
only allows for the use of excess service
that is incidental to services provided
for educational purposes. If there are
increases in requests not warranted by
educational purposes, we believe that it
will be appropriate to reassess the
propriety of this waiver.
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11. The third condition limits the
waiver to communities where the
services used by the school are
purchased on a non-usage sensitive
basis. By limiting implementation of
this waiver to communities that pay a
flat, non-traffic sensitive rate for
services, it reduces wasted resources
and it protects against abuse by ensuring
that the schools and libraries program
does not incur additional costs based on
the increased utilization. In addition,
the Commission notes that any
additional equipment related to the
provision of Internet service to the
community will not be eligible for
support.

12. The fourth condition limits local
community usage to hours in which the
school or library is not open. By limiting
use for non-educational purposes to
non-operating hours for the schools and
libraries, the Commission guards against
abuse by eliminating the possibility that
community usage may interfere with
usage of services for educational
purposes in schools and libraries. In
accord with this condition, Alaska will
include terms in agreements with ISPs
restricting community usage to non-
operating hours. Specifically,
agreements will include an explicit
statement that service is restricted to
non-operating hours of the school or
library and will designate normal
operating hours, along with the
anticipated school year calendar. The
local Internet service provider will also
be required to demonstrate the
effectiveness of how it will restrict
service to the designated hours.

13. Pursuant to the fifth condition,
excess services must be made available
to all capable service providers in a
neutral manner that does not require or
take into account any commitments or
promises from the service providers.
This condition is consistent with the
Act, which prohibits any discounted
services or network capacity from
“being sold, resold, or transferred by
such user in consideration for money or
any other thing of value.” We believe
that this condition will ensure that
excess services are not transferred in
exchange for any benefit to the school,
library, or surrounding community,
whether the benefit is a promise of
particular services, prices, or other thing
of value. This condition will also
protect against fraud, waste, and abuse
by providing that all public, tribal, non-
profit, and commercial entities will be
treated equally. We note that there may
be circumstances in which demand for
the excess services by service providers
is greater than the available excess
services. In such instances, the school or

library may determine priority based on
a set of neutral criteria that is consistent
with this condition, such as random
selection, first-come-first-served, or any
other methodology that does not
prioritize based on expectations of
particular benefits to the institution or
surrounding community. The
Commission also notes that this
condition in no way prohibits schools
and libraries from establishing minimal
technical requirements to protect the
integrity of the institution’s network, to
ensure that selected providers are
actually capable of providing service, or
to ensure that selected providers are
prepared to offer service.

14. Therefore, because the
Commission finds that this waiver is in
the public interest and that Alaska has
demonstrated special circumstances, we
find good cause to grant Alaska’s waiver
request subject to the provided
conditions. The Commission is
confident that this waiver will ensure
that appropriate steps will be made to
ensure the integrity of the schools and
libraries universal service mechanism.

III. Ordering Clause

15. Pursuant to sections 1, 4(i), and
254 of the Communications Act of 1934,
as amended, 47 U.S.C. 151, 154(i), and
254 and 1.3 and 1.925 of the
Commission’s rules 47 CFR 1.3 and
1.925, the waiver request filed by the
State of Alaska on January 29, 2001, is
granted, subject to the conditions
indicated herein.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 01-31868 Filed 12—27-01; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 92-105; FCC 00-257]

Require 711 Dialing for Nationwide
Access to Telecommunications Relay
Services; Correction

AGENCY: Federal Communications
Commission.

ACTION: Correction.

SUMMARY: The Commission published a
document in the Federal Register at 66
FR 54165-01 (October 26, 2001) which
corrected certain rules of the Federal
Communications Commission
(Commission) that concern access to
telecommunications relay services

(TRS). The document should have
amended rule §64.603 to add a third
sentence to the undesignated
introductory paragraph that reads: “In
addition, each common carrier
providing telephone voice transmission
services shall provide, not later than
October 1, 2001, access via the 711
dialing code to all relay services as a toll
free call.” This document corrects the
sentence to provide the correct date of
October 1, 2001.

DATES: Effective October 12, 2000.

FOR FURTHER INFORMATION CONTACT:
Susan Magnotti, 202/418-0871, fax 202/
418-2345, TTY 202/418-0484,
smagnott@fcc.gov, Network Services
Division, Common Carrier Bureau.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document correcting rule
§§64.601 and 64.603 in the Federal
Register. In FR Doc. 01-26942,
published October 26, 2001 (66 FR
54165), make the following correction:

PART 64—[CORRECTED]

1. On page 54165, in the second
column, correct the rule amendment in
§64.603 to read as follows:

3.In §64.603, revise the undesignated
introductory text to read as follows:

8§64.603 Provision of services.

Each common carrier providing
telephone voice transmission services
shall provide, not later than July 26,
1993, in compliance with the
regulations prescribed herein,
throughout the area in which it offers
services, telecommunications relay
services, individually, through
designees, through a competitively
selected vendor, or in concert with other
carriers. Speech-to-speech relay service
and interstate Spanish language relay
service shall be provided by March 1,
2001. In addition, each common carrier
providing telephone voice transmission
services shall provide, not later than
October 1, 2001, access via the 711
dialing code to all relay services as a toll
free call. A common carrier shall be
considered to be in compliance with
these regulations:

* * * * *

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-31867 Filed 12—27-01; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[CS Docket No. 98-132; FCC 01-314]

1998 Biennial Review—Multichannel
Video and Cable Television Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule and clarifications.

SUMMARY: In this document we adopt a
Commission rule which provides a
limited exception for cable operators
with 1000 or more, but fewer than 5000,
subscribers. Specifically, such cable
systems are relieved from certain
recordkeeping requirements associated
with maintaining the public file,
requiring public file information to be
provided only upon request. This action
was taken in response to the
Commission’s 1998 biennial review of
the public file and notice requirements
concerning cable television. This
document also makes a number of
clarifications to various part 76 rules.
DATES: Effective January 28, 2002.
ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW, Room TW-A-325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Sonia Greenaway-Mickle, Cable
Services Bureau, (202) 418-1419.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order (““‘Second Order”),
FCC 01-314, adopted October 22, 2001;
released October 31, 2001. The full text
of the Commission’s Order is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room CY-A257) at its
headquarters, 445 12th Street, SW,
Washington, DC 20554, or may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW, Washington, DC 20036, or
may be reviewed via internet at http://
www.fcc.gov/csb/.

Synopsis of the Second Report and
Order

1. In this 1998 Biennial Review—
Streamlining of Cable Television Service
Part 76 Public File and Notice: Second
Report and Order, the Commission
addresses portions of part 76 of the
cable television rules pertaining to the
public file, notice, recordkeeping, and
reporting requirements. First, we
reinstate, as a final rule, § 76.1700(a).
Second, the Commission clarifies
certain provisions in the part 76 rules in

order to more clearly set forth the
compliance requirements and regulatory
process for cable operators, franchising
authorities, and the public. Finally, we
make non-substantive rule changes to
correct errors in the publication of part
76 of the Commission’s rules. With this
action, we complete the Commission’s
biennial review of the public file and
notice requirements applicable to cable
operators under part 76 of the
Commission’s rules.

2. The part 76 cable television rules
contained numerous public file, notice,
recordkeeping, and reporting
requirements scattered throughout part
76. In connection with the 1998
Biennial Regulatory Review—
Streamlining of Cable Television
Services Part 76 Public File and Notice
Requirements, Report and Order, the
Commission revised and streamlined
the public file and notice requirements
set forth in the Commission’s part 76
cable television rules. The Notice of
Proposed Rulemaking in this
proceeding, however, inadvertently was
not published in the Federal Register.
Because the rule changes adopted were
deemed to be primarily procedural in
nature, the failure of Federal Register
notice was determined not to impair
their effectiveness. In this regard,
§1.412(b)(5) of the Commission’s rules,
provides that rules involving
Commission organization, procedure, or
practice are exempt from the
requirement of prior notice by
publication in the Federal Register.
Section 76.1700(a), however, was
determined to alter the substantive
public file requirements for a subset of
cable operators and to be subject to the
prior public notice requirement. Section
76.1700(a) was published subsequently
in the Federal Register (65 FR 53610)
Sept. 5, 2000, as an “interim rule,” and
interested parties were afforded an
opportunity to comment upon it. No
comments were filed.

In this proceeding, we adopt
§76.1700(a) as a final rule.

3. Part 76 rule clarification. We now
consider on our own motion, specific
rules adopted in part 76 relating to the
public file, notice, recordkeeping, and
reporting requirements requiring
clarification.

4. Section 76.1700(a), entitled,
“Records To Be Maintained Locally By
Cable System Operators,” provides, in
part, that cable operators having 1000 or
more subscribers but fewer than 5000
subscribers shall, upon request, make
public file information available. This
provision gives such operators an
alternative to maintaining paper files
and increases flexibility in complying
with the public file maintenance

requirements and responding to
information requests. Since operators
meeting this particular subscriber
requirement must produce public file
information only upon request, records
need not be maintained at a particular
local site, provided they are made
promptly available once a request is
received. Therefore, we clarify the title
of §76.1700 to be more consistent with
this particular aspect of the rule. We
delete the word “locally” from the title
to more accurately depict the fact that
records need not be maintained locally
where the cable system operator meets
the specified subscriber limits, so long
as the information can be made
available “upon request;” access should
not be delayed. Although the title of the
rule section changes, with regard to
those cable operators that have 5000 or
more subscribers and that are required
to maintain a public inspection file, we
reiterate that documents required to be
included in the public inspection file
must be available, readily accessible and
sited locally.

5. In the Report and Order (65 FR
53610) Sept. 5, 2000, we concluded that
the Commission would maintain the
exemption for small systems serving
fewer than 1000 subscribers from the
recordkeeping requirements contained
in former § 76.305(a), which is
redesignated as § 76.1700(a). Therefore,
we clarify that § 76.1700(a) totally
exempts systems serving fewer than
1000 subscribers from the Commission’s
recordkeeping requirements contained
in §§76.1701 (political file); 76.1715
(sponsorship identification); 76.1702
(equal employment opportunity);
76.1703 (commercial records for
children’s programming); 76.1704
(proof-of-performance tests data); and
76.1706 (signal leakage logs and repair
records). These records do not need to
be maintained or produced by systems
meeting the subscriber limitation.

6. Section 76.1705 provides that each
cable system is required to maintain at
its local office a current listing of the
cable television channels that the
system delivers to its subscribers.
Although the rule states that channel
listing information should be
maintained, no mention is made of
exactly where such lists should be
located at the local office. In
implementing this provision, the
Commission stated that such
information would be useful to
consumers. To the extent necessary, we
clarify that the operator of each cable
television system subject to the public
file requirements of § 76.1700(a) shall
maintain as part of its public inspection
file a current list of the cable television
channels that the system delivers to its
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subscribers. Cable operators that are
exempt from the public file requirement
shall maintain the channel lineup
information in a location that is readily
accessible by the general public.

7. Section 76.1715 requires that
whenever sponsorship announcements
are omitted, the cable system operator
must maintain for public inspection a
file listing the name, address, and
telephone number of the advertiser of
the commercial announcement. The
length of time that such information
should be retained is not provided.
However, pursuant to §73.1212, a
similar collection of information from
broadcast stations is required whenever
sponsorship announcements are
omitted. In the broadcast context such
advertiser information must be retained
for a period of two years from the date
of broadcast. We interpret § 76.1715 in
this Second Order to operate
consistently with § 73.1212. Provided
that it retains the required advertiser
information for a period of at least two
years after the airing of the commercial
announcement, a cable operator will be
in compliance with the record retention
requirement of § 76.1715. This
interpretation will ensure that operators
have notice of their responsibilities
regarding sponsorship announcement
recordkeeping while accommodating
the public by ensuring access to such
information for an adequate period of
time.

Final Regulatory Flexibility Analysis

8. As required by section 603 of the
Regulatory Flexibility Act (“RFA”), the
Commission incorporated an Initial
Regulatory Flexibility Analysis
(“IRFA”) into its Report and Order. The
Commission sought written public
comments on the possible impact of the
proposed rule on small entities,
including comments on the IRFA. This
Final Regulatory Flexibility Analysis
(“FRFA”) incorporated into the Second
Report and Order (“Second Order”)
conforms to the RFA.

9. Need for, and Objectives of, the
Second Report and Order. The
Commission adopted the 1998 Biennial
Regulatory Review—Streamlining of
Cable Television Services Part 76 Public
File and Notice Requirements, Report
and Order (“Report and Order”)
pursuant to Section 11 of the 1996
Telecommunications Act which
requires the Commission to conduct a
biennial review of regulations that apply
to operations and activities of any
provider of telecommunications service
and to repeal or modify any regulation
it determines to be no longer in the
public interest. Section 76.1700(a) was
determined to alter the substantive

public file requirements for a subset of
cable operators and to be subject to the
prior public notice requirement. Section
76.1700(a) was published subsequently
in the Federal Register (65 FR 53610)
Sept. 5, 2000, as an interim rule and
interested parties were afforded an
opportunity to comment upon it. No
comments were filed. The Second Order
reinstates § 76.1700(a).

10. Summary of Significant Issues
Raised by Public Comments in Response
to the IRFA. No comments were filed
specifically in response to the IRFA.

11. Description and Estimate of the
Number of Small Entities To Which the
Rule Applies. The RFA directs agencies
to provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rule here adopted. The RFA defines
the term ““small entity” as having the
same meaning as the terms ‘“‘small
business,” “small organization,” and
“small governmental jurisdiction”
under Section 3 of the Small Business
Act. A small business concern is one
which: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration.

12. The Second Order adopts
§76.1700(a), a rule that applies to cable
operators with 1000 or more, but fewer
than 5000, subscribers. The SBA has
developed a definition of small entities
for cable and other pay television
services, which includes all such
companies generating $11 million or
less in revenue annually. This definition
includes cable systems operators, closed
circuit television services, direct
broadcast satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. According to the
Census Bureau data from 1992, there
were 1,788 total cable and other pay
television services and 1,423 had less
than $11 million in revenue.

13. The Communications Act of 1934,
as amended, also contains a definition
of a small cable system operator, which
is ““a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” The
Commission has determined that there
are 67,700,000 subscribers in the United
States. Therefore, we estimate that an
operator serving fewer than 677,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not

exceed $250 million in the aggregate.
Based on available data, we estimate
that the number of cable operators
serving 677,000 subscribers or less totals
1,450. We do not request nor collect
information on whether cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, and therefore are unable
at this time to estimate more accurately
the number of cable system operators
that would qualify as small cable
operators under the definition in the
Communications Act.

14. Description of Projected
Reporting, Recordkeeping, and Other
Compliance Requirements. Section
76.1700(a), adopted in the Second
Order, will not increase the
recordkeeping or information collection
requirements for any cable operator. In
fact, § 76.1700(a) will decrease certain
recordkeeping requirements for cable
operators with 1000 or more, but fewer
than 5000, subscribers. The rule as
adopted eliminates the requirement that
cable operators with 1000 or more, but
less than 5000, subscribers maintain
certain records in their public file. The
rule provides that those records need
only be provided pursuant to a specific
request. Thus, the adopted rule will
result in reductions in administrative
costs borne by cable operators in
connection with reproducing and
maintaining certain records in their
public files.

15. Steps taken to Minimize
Significant Economic Impact on Small
Entities and Significant Alternatives
Considered. The RFA requires an
agency to describe any significant
alternatives that it has considered in
reaching its proposed approach, which
may include the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. We are adopting a rule
that establishes reduced regulatory
burdens on small entities with regard to
certain recordkeeping requirements. In
addition, we sought comment on the
proposed rule to ease the recordkeeping
requirements for certain small cable
operators. No comments were received
and we are aware of no alternatives to
further reduce burdens on small entities
consistent with the important regulatory
objectives served by the reporting
requirements.
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16. Report to Congress. The
Commission will send a copy of the
Second Order, including this FRFA, in
a report to Congress pursuant to the
Small Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C.
801(a)(1)(A). The Second Order and this
FRFA (or summaries thereof) will also
be published in the Federal Register,
see 5 U.S.C. 604(b), and will be sent to
the Chief Counsel for Advocacy of the
Small Business Administration.

Paperwork Reduction Act

This Second Order has been analyzed
with respect to the Paperwork
Reduction Act of 1995 (the “1995 Act”)
and does not impose new or modified
information collection requirements on
the public.

OMB Approval Number: 3060—0981.

Title: 1998 Biennial Regulatory
Review “ Streamlining of Cable
Television Services Part 76 Public File
and Notice Requirements, Second
Report and Order.

Type of Review: None.

Respondents: Businesses or other for-
profit entities.

Needs and Uses: The Commission
adopted the Report and Order pursuant
to Section 11 of the 1996
Telecommunications Act which
requires the Commission to conduct a
biennial review of regulations that apply
to operations and activities of any
provider of telecommunications service
and to repeal or modify any regulation
it determines to be no longer in the
public interest. Although Section 11
does not specifically refer to cable
operators, the Commission has
determined that the first biennial review
presented an excellent opportunity for a
thorough examination of all of the
Commission’s regulations. The initial
NPRM in this proceeding was not
published in the Federal Register. The
Commission found that, with the
exception of one provision, the rules
adopted in the Report and Order are
procedural in nature and subject to the
prior notice exemption contained in
§1.412(b)(5) of the Commission’s rules.
The Federal Register notice provided
notice of § 76.1700(a), adopted as an
interim rule and provided interested
parties the opportunity to comment.

List of Subjects in 47 CFR Part 76
Multichannel video and cable
television service.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for Part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 338, 339, 503, 521, 522, 531, 532,
533, 534, 535, 536, 537, 543, 544, 544a, 545,
548, 549, 552, 554, 556, 558, 560, 561, 571,
572,573.

2. Section 76.1700 is amended by
revising the section heading and the
introductory text of paragraph (a) to
read as follows:

§76.1700 Records to be maintained by
cable system operators.

(a) Recordkeeping requirements. The
operator of every cable television system
having fewer than 1,000 subscribers is
exempt from the public inspection
requirements contained in § 76.1701
(political file); § 76.1715 (sponsorship
identification); § 76.1702 (EEO records
available for public inspection);
§76.1703 (commercial records for
children’s programming); § 76.1704
(proof-of-performance test data); and
§76.1706 (signal leakage logs and repair
records). The operator of every cable
television system having 1000 or more
subscribers but fewer than 5000
subscribers shall, upon request, provide
the information required by § 76.1715
(sponsorship identification); § 76.1702
(EEO records available for public
inspection); § 76.1703 (commercial
records for children’s programming);
§76.1704 (proof-of-performance test
data); and § 76.1706 (signal leakage logs
and repair records) but shall maintain
for public inspection a file containing a
copy of all records required to be kept
by § 76.1701 (political file). The
operator of every cable television system
having 5000 or more subscribers shall
maintain for public inspection a file
containing a copy of all records which
are required to be kept by § 76.1701
(political file); § 76.1715 (sponsorship
identification); § 76.1702 (EEO records
available for public inspection);
§76.1703 (commercial records for
children’s programming); § 76.1704
(proof-of-performance test data); and
§76.1706 (signal leakage logs and repair
records).

* * * * *

[FR Doc. 01-31869 Filed 12—-27-01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary of
Transportation

49 CFR Part 1
[Docket No. OST-1999-6189]

RIN 2105-Z704

Organization and Delegation of Powers
and Duties to the Under Secretary of
Transportation for Security,
Transportation Security Administration

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: A new operating
administration, the Transportation
Security Administration (TSA), headed
by the Under Secretary of
Transportation for Security, was
established within the United States
Department of Transportation (DOT)
pursuant to the Aviation and
Transportation Security Act [Public Law
107-71 (November 19, 2001)].
Accordingly, by this action, the
Secretary of Transportation (Secretary)
amends Part 1 of title 49, Code of
Federal Regulations, to reflect this new
DOT operating administration and its
general responsibilities.

EFFECTIVE DATE: This Final Rule is
effective on December 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Steven Cohen, Office of the General
Counsel, Office of Environmental, Civil
Rights, and General Law, Department of
Transportation (C-10), 400 Seventh
Street, SW., Room 10101, Washington,
DC 20590, (202) 366—4684 (voice), (202)
366—9170 (fax) (202) 755—7687 (TDD).

SUPPLEMENTARY INFORMATION:
Electronic Access

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: http://www.access.gpo.gov/
nara. You can also view and download
this document by going to the webpage
of the Department’s Docket Management
System (http://dms.dot.gov/). On that
page, click on “search.” On the next
page, type in the four-digit docket
number shown on the first page of this
document. Then click on “search.”
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Background

The Aviation and Transportation
Security Act (ATSA) amends Chapter 1
of title 49, United States Code, by
establishing TSA within DOT. TSA is
headed by the Under Secretary of
Transportation for Security.
Accordingly, this rule amends Part 1 of
title 49, Code of Federal Regulations, to
reflect the establishment of TSA.
Specifically, these amendments (1) Add
the Under Secretary of Transportation
for Security to the definition of
“Administrator;” (2) add TSA to the list
of operating elements within DOT that
report directly to the Secretary; and (3)
set forth TSA’s general responsibilities.

This rule is being published as a final
rule and made effective on the date
signed by the Secretary of
Transportation. As the rule relates to
departmental organization, procedure,
and practice, notice and comment on it
are unnecessary under 5 U.S.C. 553(b).
This action makes no substantive
changes to transportation regulations. In
addition, the functions addressed in this
rule must be implemented immediately
to facilitate the formation of TSA, as
created by the Act. Therefore, prior
notice and opportunity to comment are
unnecessary, and good cause exists to
dispense with the 30-day delay in the
effective date requirement so that TSA
may operate pursuant to the
amendments noted above.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

Issued this 20th day of December 2001, at
Washington, DC.

Norman Y. Mineta,
Secretary of Transportation.

In consideration of the foregoing, Part
1 of title 49, Code of Federal
Regulations, is amended as follows:

PART 1—[AMENDED]

1. The authority citation for Part 1 is
revised to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672; 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub L. 106—
159, 113 Stat. 1748; Pub. L. 107-71, 115 Stat.
597.

2.1In § 1.2, new paragraph (1) is added
to read as follows:

8§1.2 Definitions.

(1) The Under Secretary of
Transportation for Security.

3. In § 1.3, new paragraph (b)(12) is
added to read as follows:

§1.3 Organization of the Department.
* * * * *

(b)-k E

(12) The Transportation Security
Administration, headed by the Under
Secretary of Transportation for Security.

4.In §1.4, new paragraph (n) is added
to read as follows:

8§1.4 General responsibilities.

* * * * *

(n) The Transportation Security
Administration. Is responsible for:

(1) Security relating to civil aviation
and all other modes of transportation
within the Department of
Transportation, including at
transportation facilities;

(2) Federal security screening
operations for passenger air
transportation and intrastate air
transportation;

(3) Managing and carrying out
program and regulatory activities,
including administering laws and
promulgating and enforcing security-
related regulations and requirements in
all modes of transportation, including at
transportation facilities;

(4) Receiving, assessing, coordinating
and distributing intelligence
information related to transportation
security;

(5) Developing, coordinating and
carrying out plans to discover, prevent
and deal with threats to transportation
security;

(6) Identifying and undertaking
research and development activities
related to enhancing transportation
security; and

(7) Coordinating domestic
transportation, including aviation, rail,
and other surface transportation, and
maritime transportation (including port
security) and overseeing all
transportation related responsibilities of
the Federal Government, other than the
Department of Defense and the military
departments, during a national
emergency.

[FR Doc. 01-32021 Filed 12-21-01; 4:27 pm]
BILLING CODE 4910-62-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 011218303-1303-01; I.D.
110501B]

RIN 0648-AP70

Atlantic Highly Migratory Species;
Commercial Shark Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule; request for
comments; fishing season notification.

SUMMARY: NMFS issues an emergency
rule to establish the commercial quotas
for large and small coastal sharks at
1,285 metric tons (mt) dressed weight
(dw) and 1,760 mt dw, respectively.
These regulations are necessary to
ensure that the regulations in force are
consistent with a court-approved
settlement agreement and are based on
the best available science. NMFS also
notifies eligible participants of the
opening and closing dates for the
Atlantic large coastal sharks (LCS),
small coastal sharks (SCS), pelagic
sharks, blue sharks, and porbeagle
sharks fishing seasons.

DATES: This emergency rule is effective
as of 12:01 a.m., local time, on January
1, 2002, through July 1, 2002.

The fishery opening for LCS is
effective January 1, 2002 through 11:30
p.-m., local time, April 15, 2002. The
LCS closure is effective from 11:30 p.m.,
local time, April 15, 2002, through June
30, 2002.

The fishery opening for SCS, pelagic
sharks, blue sharks, and porbeagle
sharks is effective January 1, 2001,
through June 30, 2001, unless otherwise
modified or superseded through
publication of a closure notice in the
Federal Register.

Comments on the emergency rule
must be received no later than 5 p.m. on
March 28, 2002.

ADDRESSES: Written comments on this
emergency rule must be mailed to
Christopher Rogers, Chief, NMFS Highly
Migratory Species Management
Division, 1315 East-West Highway,
Silver Spring, MD 20910; or faxed to
301-713-1917. Comments will not be
accepted if submitted via email or the
Internet. Copies of the Environmental
Assessment and Regulatory Impact
Review prepared for this emergency rule
may be obtained from Margo Schulze-
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Haugen or Karyl Brewster-Geisz at the
same address.

FOR FURTHER INFORMATION CONTACT:
Margo Schulze-Haugen or Karyl
Brewster-Geisz at 301-713-2347.
SUPPLEMENTARY INFORMATION: The
Atlantic shark fisheries are managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. The Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP) is
implemented by regulations at 50 CFR
part 635.

On November 21, 2000, Southern
Offshore Fishing Association and other
commercial fishermen and dealers
(plaintiffs) and NMFS reached a
settlement agreement that prescribed
actions to be taken by both parties in
order to resolve issues raised in two
lawsuits brought against NMFS by the
plaintiffs. The first lawsuit was filed on
May 2, 1997, regarding the LCS quota
decrease of 50 percent. The second
lawsuit was filed on June 25, 1999,
regarding the commercial shark
measures in the HMS FMP and its
implementing regulations.

On December 7, 2000, Judge Steven D.
Merryday of the U.S. District Court for
the Middle District of Florida entered an
order approving the settlement
agreement. The settlement agreement
required NMFS to maintain the 1997
commercial LCS quotas and the catch
accounting/monitoring procedures
pending an independent review of the
1998 LCS stock assessment. The
settlement agreement also required
NMFS to maintain the 1997 SCS
commercial quota pending a new SCS
stock assessment. On March 6, 2001,
NMFS published in the Federal Register
an emergency rule implementing the
measures in the settlement agreement
pending the results of the independent
peer review (65 FR 13441). That
emergency rule expired on September 4,
2001.

In October 2001, NMFS received from
Natural Resources Gonsultants Inc. the
complete peer reviews of the 1998 LCS
stock assessment. Three of the four
reviews found that the scientific
conclusions and scientific management
recommendations contained in the 1998
LCS stock assessment were not based on
scientifically reasonable uses of the
appropriate fisheries stock assessment
techniques and on the best available (at
the time of the 1998 LCS stock
assessment) biological and fishery
information relating to LCS. Because of
this conclusion, NMFS regards the
management recommendations of the
1996 stock assessment to be an
appropriate basis for any rulemaking,

pending completion of a new stock
assessment. Thus, having considered
the peer review’s overall conclusion, the
terms of the settlement agreement,
statements by the individual reviewers,
and the recommendations of the 1996
stock assessment, NMFS will maintain
the 1997 commercial LCS quota level
until a new LCS stock assessment that
employs improved assessment
techniques and addresses the
recommendations and comments of the
four reviewers can be completed and
independently peer reviewed. NMFS
anticipates completion of a new LCS
stock assessment in early 2002.
Additionally, consistent with the court-
approved settlement agreement, NMFS
will maintain the SCS commercial shark
quota at the 1997 level pending a new
stock assessment in early 2002.

NMEFS initially determined that the
settlement agreement is appropriate
because it will conserve Atlantic sharks
while maintaining a sustainable fishery
in the long-term; move the management
process for Atlantic sharks forward
through quality-controlled scientific
assessment and appropriate rulemaking;
and promote confidence in the
management process and its underlying
science. NMFS continues to maintain
this view.

This emergency rule is necessary to
manage and conserve LCS based on the
best scientific information available,
pending completion of a new stock
assessment and consistent with the
terms of the court-approved settlement
agreement. At this time, NMFS
considers the best available science to
be the recommendations of the 1996
stock assessment in combination with
current landings data and the
independent reviews of the 1998 stock
assessment. Without this emergency
rule, the reduced LCS and SCS
commercial quotas of 816 mt dw and
329 mt dw, respectively, adopted in the
HMS FMP and based on the 1998 LCS
stock assessment would be in force.
However, the independent peer review
found that some of the techniques used
in the 1998 LCS stock assessment were
not appropriate and some of the data
used were unreliable. Implementing
these quotas prior to completion of a
new stock assessment would be
inconsistent with both the court-
approved settlement agreement and the
recommendations of the 1996 stock
assessment.

Commercial Management Measures

Pending completion of new LCS and
SCS stock assessments, this emergency
rule establishes the LCS commercial
quota at 1,285 mt dw; establishes the
SCS commercial quota at 1,760 mt dw;

suspends the regulation on the
ridgeback LCS minimum size; suspends
the regulation on counting dead
discards and state landings after Federal
closures against Federal quotas for all
sharks; suspends the regulation on
season-specific quota adjustments for
LCS and SCS; and establishes a
regulation that adjusts the LCS or SCS
quota based on the previous season’s
landings. All of the above management
measures will be re-evaluated upon
completion of the stock assessments and
the LCS peer review before they are re-
implemented. This emergency rule does
not affect commercial management
measures for pelagic sharks, except for
counting dead discards or state landings
against the quota, and does not affect
the management measures for
prohibited species.

NMFS considered other alternatives
including implementing the HMS FMP
quotas based on the 1998 stock
assessment, implementing the ridgeback
LCS minimum size, counting state
landings after a Federal closure and
dead discards against Federal quotas,
and changing the pelagic shark sub-
quotas into one pelagic shark quota.
However, based on the comments and
recommendations of the reviewers, the
recommendations of the 1996 stock
assessment, current landings data, and
the fact that the next stock assessment
will consider the efficacy of most of
these management measures, NMFS
concluded that, for the short duration of
this emergency rule (180 days with a
possible extension of another 180 days),
the management measures implemented
would conserve and maintain the shark
stocks while having few impacts on the
fishery. Upon completion of the new
stock assessments and the independent
review of the new LCS stock
assessment, NMFS will take the
appropriate actions based on the
additional information to ensure the
conservation of Atlantic sharks while
rebuilding shark stocks and maintaining
a sustainable fishery in the long-term.

NMFS is making one additional
adjustment. NMFS will count any
overharvest or underharvest in one
season against the following season for
LCS and SCS. In the past, this
accounting method was used only for
overharvest and underharvest in the
first season; any overharvest in the
second season was not counted against
the following season’s semiannual quota
(nor was any underharvest added to the
next year). This lack of across-year
accounting resulted in the annual
quotas being exceeded in several years.
This change is to ensure that the fishing
mortality is accounted for and does not
exceed the fishing mortality
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recommended by the 1996 stock
evaluation workshop while also
ensuring that fishermen have an
opportunity to catch the available quota.

Recreational Management Measures

This emergency rule does not change
the recreational management measures
for Atlantic sharks. NMFS did consider
re-instating the 1997 recreational
retention limits of two sharks of any
species per trip, with no minimum size,
and an additional two Atlantic
sharpnose sharks per person per trip.
However, based on current and past
landings data, the recommendation of
the 1996 stock assessment, and
individual statements of the peer
reviewers, NMFS believes that re-
instating the 1997 retention limit could
result in a level of fishing mortality that
is not consistent with the
recommendations of the 1996 stock
evaluation workshop. Thus, for the
duration of this emergency rule, NMFS
will maintain the current regulations.
NMFS will take appropriate action with
respect to recreational fishing
regulations at the earliest practicable
date upon completion of the new stock
assessments and the independent
review of the new LCS stock
assessment.

Annual Landings Quotas

The 2002 annual landings quotas for
LCS and SCS are established at 1,285 mt
dw and 1,760 mt dw, respectively. The
2002 quota levels for pelagic, blue, and
porbeagle sharks are established at 488
mt dw, 273 mt dw, and 92 mt dw,
respectively.

Of the 697 mt dw established for the
second 2001 semiannual LCS season (66
FR 33918, June 26, 2001), 604 mt dw
was taken. NMFS is adding the
remaining 93 mt dw to the available
quota for the first 2002 semiannual
fishing season. As such, the LCS quota
for the first 2002 semiannual season is
735.5 mt dw. The SCS first semiannual
quota for 2002 is established at 880 mt
dw. The first 2002 semiannual quotas
for pelagic, blue, and porbeagle sharks
are established at 244 mt dw, 136.5 mt
dw, and 46 mt dw, respectively.

NMFS will take appropriate action
before July 1, 2002, in order to
determine and announce the second
2002 semiannual quotas for Atlantic
sharks.

Fishing Season Notification

The first semiannual fishing season of
the 2002 fishing year for the commercial
fishery for LCS, SCS, and pelagic sharks
in the western north Atlantic Ocean,
including the Gulf of Mexico and the
Caribbean Sea, will open January 1,

2002. To estimate the closure dates of
the LCS, NMFS used the average daily
catch rates for each species group from
the first seasons from the years 1998,
1999, 2000, and 2001 while also
considering the reporting dates of
permitted shark dealers. Looking at
weekly catch rates in recent years,
between 92 and 103 percent of the
available quota would likely be taken
between the first and second weeks of
April. The end of the second week of
April corresponds with the end of the
first of two monthly reporting periods
for permitted shark dealers.
Accordingly, the Assistant
Administrator for Fisheries (AA) has
determined that the LCS quota for the
first 2002 semiannual season will likely
be attained by April 15, 2002. Thus, the
LCS fishery will close April 15, 2002, at
11:30 p.m. local time.

When quotas are projected to be
reached for the SCS, pelagic, blue, or
porbeagle shark fisheries, the AA will
file notification of closure at the Office
of the Federal Register at least 14 days
before the effective date.

During a closure, retention of, fishing
for, possessing or selling LCS are
prohibited for persons fishing aboard
vessels issued a limited access permit
under 50 CFR 635.4. The sale, purchase,
trade, or barter of carcasses and/or fins
of LCS harvested by a person aboard a
vessel that has been issued a permit
under 50 CFR 635.4 are prohibited,
except for those that were harvested,
offloaded, and sold, traded, or bartered
prior to the closure and were held in
storage by a dealer or processor.

Catch Limits

The existing prohibited species
provisions in 50 CFR part 635 will
remain in effect. A list of prohibited
shark species can be found in Table 1
of Appendix A to part 635, subpart D.
In addition, the limited access
provisions for commercial harvests will
remain in effect, including trip limits for
directed and incidental limited access
shark permit holders.

Those vessels that have not been
issued a limited access permit under 50
CFR 635.4 may not sell sharks and are
subject to the recreational size limits
and retention limits specified at 50 CFR
635.20(e) and 635.22(c), respectively.
The recreational fishery is not affected
by any closure in the commercial
fishery.

Comment Period

NMEFS is accepting comments
regarding this emergency rule for 90
days through March 28, 2002.
Comments on these management
measures were also requested in an

emergency rule published on March 6,
2001 (65 FR 13441). NMFS expects new
LCS and SCS stock assessments to be
completed in early 2002. Based on these
stock assessments and any comments
received on this rule, NMFS will modify
these regulations through a standard
rulemaking process as appropriate.

Classification

These emergency regulations are
published under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act. The
AA has determined that these
emergency regulations are necessary to
ensure that regulations in force are
consistent with the court-approved
settlement agreement and with the best
available science, which at this time is
considered to be the recommendations
of the 1996 stock assessment in
combination with current landings data
and the individual peer reviews of the
1998 stock assessment.

NMFS prepared an Environment
Assessment for this emergency rule that
describes the impact on the human
environment and found that no
significant impact on the human
environment would result. This
emergency rule is of limited duration.
The quota levels established in this rule
are based on stock assessment results
that found these levels were appropriate
to maintain the stocks pending
implementation of a rebuilding plan.
While the most recent 1998 LCS stock
assessment indicated that maintaining
these quota levels could result in further
stock declines, the results of the
independent peer review indicate that
some of the techniques and data used in
the 1998 LCS stock assessment were not
appropriate and that models used in
earlier stock assessments should have
been re-assessed and utilized if
appropriate. Thus, applying the results
and recommendations of earlier
assessments pending new LCS and SCS
assessments is the appropriate action to
conserve Atlantic sharks, ensure the
long-term sustainability of shark
fisheries, and ensure management of
Atlantic sharks is based on the best
available science.

NMFS also prepared a Regulatory
Impact Review for this action which
assesses the economic costs and benefits
of the action. Because the fishing quotas
and the catch accounting/ monitoring
procedures for the LCS or SCS fisheries,
as adopted in the HMS FMP and its
implementing regulations, have been
thus far enjoined by court order and
later by the settlement agreement,
maintaining the 1997 management
measures for the duration of this
emergency rule will not change the
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current economic benefits or costs
associated with the fisheries. Similarly,
because the recreational retention limit
has been in place since 1999 and
because of the relatively short duration
of this emergency rule, these
management measures will not change
the current economic benefits or costs
associated with the recreational
fisheries.

This emergency rule to establish the
2002 landings quotas and other shark
management actions has been
determined to be not significant for the
purposes of Executive Order 12866.

Additionally, the ancillary action
announcing the fishing season is taken
under 50 CFR 635.27(b) and is exempt
from review under Executive Order
12866.

Because no general notice of proposed
rulemaking is required to be published
in the Federal Register for this
emergency rule by 5 U.S.C. 553 or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act do not apply; thus, no
Regulatory Flexibility Analysis was
prepared.

The AA finds that there is good cause
to waive the requirement to provide
prior notice and an opportunity for
public comment pursuant to authority
set forth at 5 U.S.C. 553(b)(B). It would
be impracticable to provide prior notice
and opportunity for comment because it
would prevent the agency from meeting
the requirements of a court-approved
settlement agreement, and ensuring that
management measures in place at the
beginning of the 2001 shark fishing
season (January 1, 2002) are based on
the best available science. If these
regulations are not in place at the
beginning of the 2001 shark fishing
season then more restrictive
management measures (e.g. lower
annual landings quotas and measures to
count dead discards against that lower
quota) that could significantly impact
the fishery, and that currently lack an
adequate scientific basis, would be in
place. Comments received on this
emergency rule will be considered by
NMFS when determining whether to
extend this emergency rule for another
180 day period and during development
of a new rule. The public will have
additional opportunities to comment on
these or similar measures during the
next rulemaking process expected
shortly after completion of the new
stock assessments that are anticipated in
early 2002.

The AA, under 5 U.S.C. 553(d)(3),
also finds that there is good cause to
waive the 30-day delay in the effective
date of this emergency rule, as is
normally required. The AA finds that

this measure is necessary to meet the
requirements of the court-approved
settlement agreement and to achieve the
agency’s goals, as described herein.
Given NMFS’s ability to communicate
these regulations to fishing interests
rapidly through the HMS Fax network,
NOAA weather radio, press releases,
mailing lists, and the HMS Infoline, the
fact that the public has had notice about
the settlement agreement and its
possible effects since December 2000,
and the fact that the management
measures implemented in this
emergency rule are less restrictive than
the management measures currently in
effect, the AA believes that affected
fishermen and other interested persons
will have sufficient and timely notice of
this action.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing Vessels,
Foreign relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

Dated: December 19, 2001.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for 50 CFR
part 635 continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

8§ 635.20 [Amended]

2. In § 635.20, paragraph (e)(1) is
suspended.

3.In § 635.27, paragraphs (b)(1)(),
(b)(1)(ii), (b)(1)(iv)(A) and (b)(1)(iv)(C)
are suspended, and paragraphs
(b)(1)(Ev)(D), (b)(1)(v), and (b)(1)(vi) are
added to read as follows:

§635.27 Quotas.
* * * * *

(b) * % %

(1) * k% %

(iv) * % %

(D) NMFS will adjust the next year’s
corresponding semiannual quota for
pelagic sharks to reflect actual landings
during any semiannual period. NMFS
will adjust the semiannual quota for
large coastal and small coastal sharks to
reflect actual landings during the
previous semiannual period. Such
adjustment shall be an increase or
decrease equivalent to the amount of
underharvest or overharvest. NMFS will

file, for publication in the Federal
Register, notification of any adjustment
at least 30 days prior to the start of the
next fishing season.

(v) Large coastal sharks. The annual
commercial quota for large coastal
sharks is 1,285 mt dw, divided between
two equal semiannual seasons, January
1 through June 30, and July 1 through
December 31. The quota for each
semiannual large coastal shark season is
642.5 mt dw unless otherwise specified
in the Federal Register as provided in
paragraph (b)(1)(iv) of this section. The
length of each large coastal shark season
will be determined based on the
projected catch rates, available quota,
and other relevant factors. NMFS will
file, for publication in the Federal
Register, notification of the length of
each season for large coastal sharks at
least 30 days prior to the beginning of
the season.

(vi) Small coastal sharks. The annual
commercial quota for small coastal
sharks is 1,760 mt dw, divided between
two equal semiannual seasons, January
1 through June 30, and July 1 through
December 31. The quota for each
semiannual small coastal shark season
is 880 mt dw unless otherwise specified
in the Federal Register as provided in
paragraph (b)(1)(iv) of this section.

* * * * *

4. In § 635.28, paragraph (b)(1) is
suspended, and paragraph (b)(4) is
added to read as follows:

§ 635.28 Closures.

* * * * *

(b)***

(4) The commercial fishery for large
coastal sharks will remain open for
fixed semiannual fishing seasons, as
specified at § 635.27(b)(1)(v). From the
effective date and time of a season
closure until additional quota becomes
available, the fishery for large coastal
sharks is closed, and sharks of that
species group may not be retained on
board a fishing vessel issued a
commercial permit pursuant to § 635.4.

* * * * *

[FR Doc. 01-31832 Filed 12—-27-01; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 010208032—-1109-02; 1.D.
121901B]

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Commercial Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota transfer;
fishery reopening.

SUMMARY: NMFS announces that the
State of Maine, the Commonwealth of
Massachusetts, the State of Connecticut,
the State of Florida, and the State of
Maryland have transferred a total of
434,000 1b (196,859 kg) of commercial
bluefish quota to the State of North
Carolina from their respective 2001
quotas. NMFS also announces that the
Commonwealth of Massachusetts has
transferred 100,000 1b (45,359 kg) of
commercial bluefish quota to the State
of New York from its 2001 quota. NMFS
has adjusted the quotas and announces
the revised commercial quotas of
Atlantic bluefish for each state involved,
and announces the reopening of the
commercial bluefish fishery in New
York. This action is permitted under the
regulations implementing the Fishery
Management Plan for the Bluefish
Fishery (FMP) and is intended to reduce
discards and economic impacts in the
North Carolina commercial bluefish
fishery.

DATES: Effective December 21, 2001
through December 31, 2001.

FOR FURTHER INFORMATION CONTACT:
Allison Ferreira, Fishery Management
Specialist, (978) 281-9103, fax
(978)281-9135, e-mail
Allison.Ferreira@noaa.gov.
SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found at 50 CFR part
648. The regulations require annual
specification of a commercial quota that

is apportioned among the coastal states
from Maine through Florida. The
process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.160. The
initial total commercial quota for
bluefish for the 2001 calendar year was
set equal to 9,583,010 lb (4,348,008 kg)
(66 FR 23625, May 9, 2001). The
resulting quota for North Carolina was
3,072,386 1b (1,394,005 kg), for New
York was 995,204 1b (451,417 kg), for
Maine was 64,062 1b (29,066 kg), for
Connecticut was 121,350 1b (55,059 kg),
for Florida was 964,021 1b (437,396 kg),
for Virginia was 1,138,412 1b (516,521
kg) and for Maryland was 287,662 1b
(130,518 kg).The commercial quota for
North Carolina was attained and the
fishery closed on May 15, 2001 (May 16,
2001; 66 FR 27043). Through a quota
transfer from the State of Maryland, the
Commonwealth of Virginia, and the
State of Florida, the Atlantic bluefish
fishery in North Carolina was reopened
on August 2, 2001 (August 7, 2001; 66
FR 41151). As a result of this quota
transfer, the revised quotas for the
calendar year 2001 were: Maryland,
187,662 1b (85,122 kg); Virginia, 838,412
Ib (380,405 kg); Florida, 664,021
(301,195 kg); and North Carolina,
3,772,386 1b (1,711,126 kg).

The commercial quota for the State of
New York was adjusted effective
November 15, 2001, by means of a quota
transfer of 100,000 1b (45,359 kg) from
the Commonwealth of Virginia
(November 15, 2001; 66 FR 57398). The
revised quota for the 2001 calendar year
for the State of New York was 1,095,204
b (496,784 kg), and for Virginia was
738,412 1b (335,045 kg). However, this
revised quota was exceeded, and the
commercial bluefish fishery in New
York closed effective December 3, 2001
(December 4, 2001; 66 FR 63003).

The final rule implementing
Amendment 1 to the FMP was
published on July 26, 2000 (65 FR
45844), and allows two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), to transfer or combine
part or all of their annual commercial
quota. The Regional Administrator must

consider the criteria set forth in §
648.160(f)(1) in the evaluation of
requests for quota transfers or
combinations.

Maine, Massachusetts, Connecticut,
Florida, and Maryland have agreed to
transfer 64,000 1b (29,030 kg), 100,000 lb
(45,359 kg), 70,000 1b (31,751 kg),
100,000 1b (45,359 kg), and 100,000 b
(45,359 kg) of their respective 2001
commercial quotas to North Carolina. In
addition, the Commonwealth of
Massachusetts has agreed to transfer
100,000 1b (45,359 kg) of its 2001
commercial quota to New York. The
Regional Administrator has determined
that the criteria set forth in
§648.160(f)(1) have been met, and
publishes this notification of quota
transfer. The revised quotas for the
calendar year 2001 are: Maine 62 b (28
kg); Massachusetts 443,661 1b (201,241
kg); Connecticut 51,350 1b (23,292 kg);
New York, 1,195,204 1b (542,135 kg);
Florida, 564,021 1b (255,836 kg);
Maryland, 87,662 1b (39,763 kg); and
North Carolina 4,206,386 1b (1,907,985
kg).

This action does not alter any of the
conclusions reached in the
environmental impact statement
prepared for Amendment 1 to the FMP
regarding the effects of bluefish fishing
activity on the human environment.
Amendment 1 established procedures
for setting an annual coastwide
commercial quota for bluefish and a
formula for determining the commercial
quota for each state. Amendment 1 also
established the quota transfer provision.
This is a routine administrative action
that reallocates commercial quota
within the scope of previously
published environmental analyses.

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 20, 2001.
Jonathan Kurland,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-31966 Filed 12—-21-01; 2:27 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319

[Docket No. 98-062-1]

Update of Nursery Stock Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations for importing nursery
stock to require additional certifications
for imported niger seed and lilac, to
reflect recent changes in plant taxonomy
and pest distributions, and to make
various changes to the requirements for
postentry quarantine of imported plants.
We are also proposing several other
amendments to update and clarify the
regulations and improve their
effectiveness. This action is necessary to
update the existing regulations and
make them easier to understand and
implement.

DATES: We will consider all comments
that we receive by February 26, 2002.
ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 98-062-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737-
1238. Please state that your comment
refers to Docket No. 98-062-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“‘Docket
No. 98-062—-1" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue

SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne D. Burnett, Senior Import
Specialist, Phytosanitary Issues
Management Team, PPQ, APHIS, 4700
River Road Unit 140, Riverdale, MD
20737-1236; (301) 734-6799; fax (301)
734-5007.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of plant pests. The
regulations contained in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations), restrict,
among other things, the importation of
living plants, plant parts, and seeds for
propagation.

We are proposing to make several
amendments to the regulations. Our
proposed amendments are discussed
below by topic.

Changes in Taxonomy

Chrysanthemum

The regulations at §§ 319.37-2(a),
319.37-5(c), and 319.37-7 prohibit or
restrict the importation of plants of the
genus Chrysanthemum from several
countries and localities due to a disease
known as chrysanthemum white rust
(CWR), which is caused by the fungus
Puccinia horiana. The taxonomy of the
genus Chrysanthemum has recently
changed. As a result of this change, only
three species of plants are now assigned
to the genus Chrysanthemum, and none
of those species are hosts of CWR. Those
plants that formerly belonged to the
genus Chrysanthemum and that are
known hosts of CWR have been
assigned to the genera Ajania,
Dendranthema, Leucanthemella, and

Nipponanthemum. We are, therefore,
proposing to amend the regulations in
§319.37-2(a), § 319.37-5(c), and

§ 319.37-7 to reflect those changes by
removing restrictions on articles of the
genus Chrysanthemum, and adding
restrictions on articles of the genera
Ajania, Dendranthema,
Leucanthemella, and Nipponanthemum.
These proposed changes are intended
only to reflect changes in taxonomy and
would not result in any new plant
varieties being subject to restrictions on
entry.

Datura from Colombia

The regulations at §§ 319.37-2(a) and
319.37-7(a)(3) prohibit or restrict the
importation of plants of the genus
Datura from Colombia because of the
existence of the Datura Colombian virus.
The taxonomy of Datura has recently
changed, and the woody Datura spp.
that are known to host the Datura
Colombian virus have been assigned to
the genus Brugmansia. We are,
therefore, proposing to replace the
entries for Datura spp. from Colombia in
the list of prohibited articles in
§319.37—2(a) and the list of restricted
articles in § 319.37-7(a)(3) with entries
for Brugmansia spp. from Colombia.
Datura spp. from India would still be
prohibited importation into the United
States due to the existence of Datura
distortion (enation mosaic virus) in
India.

New and Revised Treatment Conditions

Treatments Performed Outside the
United States

Section 319.37—13 specifies
conditions and costs associated with the
application of treatments performed in
the United States. We are proposing to
add a new paragraph (c) to §319.37-13
to specify conditions associated with
treatments that are required by our
regulations and that are performed
outside the United States.

Proposed new paragraph (c) would
require treatments performed outside
the United States to be monitored and
certified by an inspector of the Animal
and Plant Health Inspection Service
(APHIS) or an official of the plant
protection service of the country
exporting the regulated articles to the
United States. If an official of the
exporting country monitors and certifies
treatment, paragraph (c) would also
require that the official issue a
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phytosanitary certificate that includes a
declaration that the regulated articles
have been treated in accordance with
the Plant Protection and Quarantine
(PPQ) Treatment Manual, which is
incorporated by reference at § 300.1(a).
(If an APHIS inspector monitors and
certifies treatment, the inspector would
issue a Plant Protection and Quarantine
Form 203, “Foreign Site Certificate of
Inspection and/or Treatment,” to certify
the treatment.) In addition, paragraph
(c) would require the regulated articles
to be stored and handled during the
time between treatment and exportation
to the United States in a manner that
prevents infestation by pests and
Federal noxious weeds. The proposed
changes would provide a mechanism
that allows for the certification of
treatment of regulated articles by either
APHIS inspectors or plant protection
officials of exporting countries. The
current regulations only provide for the
certification of treatments by APHIS
inspectors.

Treatment of Niger Seed

Under the regulations at § 319.37—
6(d), seeds of Guizotia abyssinica (niger)
are required to be heat treated in
accordance with the PPQ Treatment
Manual for possible infestation with
Cuscuta spp. (dodder) seeds at the time
of arrival at the port of first arrival in the
United States. Cuscuta spp. are Federal
noxious weeds. Niger seed, however,
may be contaminated with the seeds of
other Federal noxious weeds, including
Asphodelius fistulosus Linnaeus (onion
weed), Digitaria spp. (includes African
couchgrass), Oryza spp. (red rice),
Paspalum scrobiculatum Linnaeus
(kodo millet), Prosopis spp. (includes
mesquites), Solanum viarum Dunal
(tropical soda apple), Striga spp.
(witchweed), and Urochloa panicoides
Beauvois (liver-seed grass). The
currently prescribed treatment is not
effective against those additional
noxious weed seeds. We are, therefore,
proposing to adopt a new treatment for
niger seed that has been demonstrated
to be effective against these other
contaminants. We would amend the
PPQ Treatment Manual to provide that
imported niger seed must be heat
treated at 248 °F (120 °C) for 15 minutes.

We are also proposing to amend the
regulations to allow niger seed to be
imported into the United States if it is
heat treated prior to shipment to the
United States in accordance with the
PPQQ Treatment Manual at a facility that
has been approved by APHIS. The
facility would be required to operate in
compliance with a written agreement
with the plant protection service of the
exporting country, in which the

treatment facility owner agrees to (1)
comply with the applicable APHIS
regulations and treatment requirements
and (2) allow inspectors and
representatives of the plant protection
service of the exporting country access
to the treatment facility as necessary to
monitor compliance with the
regulations. We would also require that
the treatment be conducted in
accordance with the conditions
described in proposed § 319.37—13(c)
which, as noted above, would provide
for the certification of treatment and the
safeguarding of treated articles when
treatments are performed outside the
United States.

In order to be approved by APHIS as
a niger seed heat treatment facility,
facilities would be required to meet the
following minimum standards and
specifications:

* A minimum of two temperature
probes must be situated in the heat
treating equipment in such a way as to
determine that all niger seed being
treated reaches the target temperature.

* The temperature recording chart
must show changes in temperature in
increments of not less than 0.1 inch for
each degree Fahrenheit or 5 mm for
each degree Celsius.

» Temperature readings must be
recorded on a chart at time intervals not
to exceed 4 minutes between each
reading.

» Accuracy of the total temperature
recording system must be within plus or
minus 0.5 °F (0.3 °C) of the actual
temperatures as recorded by a certified
calibrated thermometer.

» A speed indicator must be present
for continuous flow systems.

+ All the valves and controls that
affect heat flow to the treatment system
must be secured to avoid manipulation
by unauthorized personnel during the
treatment process.

» Heating controls must be automatic
and run continuously throughout the
treatment process. Manual adjustments
are allowed, if necessary.

* Gear systems used to control used
to control the niger seed conveyer (if
applicable) must be capable of being
adjusted as necessary to meet treatment
requirements.

¢ An audible alarm or highly visible
light must be installed on burners or
other equipment to indicate system
failure and/or when the system is not
operating properly.

* An action plan must be established
to address any pests that may be
associated with the storage, treatment,
or shipment of niger seed.

 Proper sanitation measures must be
implemented to ensure that there are no
potential breeding grounds for pests on

the premises, and therefore, little risk of
reinfestation or cross-contamination.

» Treated seeds must be stored in a
location separate from nontreated seeds.
The treated and nontreated seeds must
be handled in a manner to prevent
cross-contamination.

» Seed processing equipment must
have the capability to divert for
retreatment any nontreated or treated
seeds that do not meet treatment
standards.

The above standards and
specifications would be included in the
PPQ) Treatment Manual, along with
additional specific information
regarding treatment procedures and the
certification process. We would include
a footnote in § 319.37-6(d)(2) stating
that the approval criteria may be found
in the PPQ Treatment Manual.
Interested persons may obtain this
additional information by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Treatment of Lilac From The
Netherlands

The regulations at § 319.37-5(i)
prohibit the importation of plants of the
genera Syringa (lilac) from The
Netherlands unless, at the time of
arrival in the United States, the
phytosanitary certificate accompanying
the plants contains a declaration
stipulating that: (1) The plants’ parent
stock was found free of plant diseases
by inspection and indexing, (2) the
plants were propagated either by rooting
cutting from indexed parent plants or by
grafting indexed parent plant material
on seedling rootstalks, and (3) the plants
were grown in soil that was fumigated
with methyl bromide according to
certain conditions. The Government of
The Netherlands has requested that
APHIS provide an alternative to treating
the soil with methyl bromide, since
methyl bromide is no longer allowed to
be used in The Netherlands.

We currently require the soil to be
fumigated with methyl bromide to
ensure it does not contain live
viruliferous nematodes. Soil that does
not contain any viruliferous nematodes
also would be safe, and we believe this
could be determined through
microscopic inspection of the soil.
Therefore, as an alternative to
fumigating the soil with methyl
bromide, we are proposing to allow the
soil to be certified free of viruliferous
nematodes and other plant pests by the
plant protection service of The
Netherlands. For this certification to be
valid, we would require that the soil be
sampled and microscopically inspected
by the plant protection service of The
Netherlands within 12 months
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preceding the issuance of the
certification. We are proposing this
requirement because we believe that soil
that is sampled and inspected annually
would not present a significant risk of
being infested with nematodes.

Changes in Pest Distributions
Peanut Stripe Virus

The regulations at § 319.37-2(a)
prohibit the importation of seeds of the
genus Arachis (peanut) from India,
Indonesia, Japan, the People’s Republic
of China, the Philippines, Taiwan, and
Thailand due to the existence of peanut
stripe virus in those regions. We are
proposing to remove the prohibition on
the importation of peanuts from all of
those regions except India because the
peanut stripe virus is now reported to
occur in seven of the nine peanut-
producing States in the United States,
and is widely prevalent in two of those
States (Georgia and Virginia). The
importation into the United States of
peanuts from India would still be
prohibited due to the existence of the
Indian peanut clump virus in India.

Mango Seed Weevil

The regulations at § 319.37-2(a)
prohibit the importation of seeds of
Mangifera spp. (mango) from certain
regions due to the existence of the
mango seed weevil, Sternochetus
mangiferae, in those regions. We are
proposing to also prohibit the
importation of mango seeds from the
British Virgin Islands, Grenada, St.
Vincent and the Grenadines, and
Trinidad and Tobago due to recent
reports that the mango seed weevil
exists there. Currently, the mango seed
weevil exists in Guam, Hawaii, and the
Northern Mariana Islands. Since there is
no program in place to control the
mango seed weevil in any of those areas,
we would not restrict the movement of
mango seeds into Guam, Hawaii, and
the Northern Mariana Islands.

We are also proposing to allow the
importation of mango seeds from
Guimaras Island in the Republic of the
Philippines due to the fact that neither
the mango seed weevil, nor any other
quarantine pest of mango seeds, exists
on that island.

Watermark Disease of Willow

The regulations at §§ 319.37-2(a) and
319.37-7(a)(3) prohibit or restrict the
importation of plants of the genus Salix
(willow) from the Federal Republic of
Germany (West), German Democratic
Republic (East), Great Britain, and The
Netherlands due to the existence of
watermark disease of willow, Erwinia
salicis, in those regions. We are

proposing to also prohibit the
importation of willow plants from
Belgium and Japan due to recent reports
that watermark disease of willow exists
in those regions. Currently, watermark
disease of willow does not exist in the
United States. We are also proposing to
remove references to the former East
and West Germany and refer instead to
Germany.

Citrus Canker

The regulations at § 319.37-6(e)
provide that seeds of all species of the
plant family Rutaceae from certain
countries must be treated under certain
conditions at the time of arrival at the
port of first arrival in the United States
for possible infection with citrus canker.

We are proposing to require the same
treatment upon arrival for Rutaceae
seeds from Gabon and Iran because
citrus canker is reported to occur in
each of those regions. Currently, citrus
canker exists in the United States only
in a portion of the State of Florida,
where there is an eradication program
underway.

Postentry Quarantine Regulations
Growing Agreements

The regulations at § 319.37-7(d)
require that a person who wishes to
grow a restricted article under postentry
quarantine must enter into a postentry
quarantine growing agreement with
APHIS. Under the regulations, growers
who enter into such growing agreements
may only grow a restricted article or
increase from that article on certain
premises, under certain conditions, and
may only move, propagate, or allow
propagation of the restricted articles
with the written permission of an
APHIS inspector.

We are proposing to amend the
regulations to require that growers
obtain permission to move, propagate,
or allow propagation of a restricted
article not from an APHIS inspector, but
from the coordinator, Postentry
Quarantine Unit, APHIS. We are
proposing this change in order to make
it clear who gives permission to move
or increase plants in postentry
quarantine.

States With Growing Agreements

Under the regulations at § 319.37—
7(c), articles required to undergo
postentry quarantine under § 319.37-7
may only be imported into a State that
has entered into a written agreement
with APHIS. Paragraph (c)(1)(i) of
§319.37-7 is established as the location
for the list of States that have entered
into such agreements with APHIS, but
does not currently list any States. As of

the drafting of this proposed rule, all
U.S. States and Territories except the
District of Columbia, Guam, Hawaii, and
the Northern Mariana Islands have
entered into written postentry
quarantine agreements with APHIS.
Therefore, we are proposing to amend
§319.37-7(c)(1)() to indicate that all
U.S. States and Territories except those
cited in the previous sentence have
entered into written postentry
quarantine agreements with APHIS.

Requirements for the Importation of
Hops

The regulations at § 319.37-7(a)
restrict the entry of plants of the genus
Humulus (hops) from all foreign
countries due to the existence of several
foreign plant diseases known to affect
hops. One such disease is the hops
powdery mildew (HPM), which is
caused by the fungus Sphaerotheca
macularis. HPM currently exists in the
United States in Idaho, Oregon, and
Washington.

We are proposing to add a
requirement in § 319.37-7(d)(7)(iii) that
a meristem culture of any imported
hops plant must be grown and observed
for 6 months in an isolated growth
chamber in postentry quarantine. After
6 months, once the meristem culture has
been established, the original plant
would have to be destroyed, and the
meristem culture would have to be
grown in postentry quarantine for an
additional year. This requirement would
provide time for any symptoms of
disease to become visible to inspectors.
We are proposing this action to protect
against the introduction of additional
strains or biotypes of HPM into the
United States.

Arrangement of Plants

The regulations at § 319.37-7(d)(4)
require restricted articles that are grown
in postentry quarantine to be kept 3
meters (approximately 10 feet) apart
from: (1) Any domestic plant or plant
product of the same genus and (2) any
other imported plant or plant product.

We are proposing to require restricted
articles that are grown in postentry
quarantine to be kept 3 meters apart
from any other plant or plant product,
whether domestic or imported,
regardless of genus, unless the plants or
plant products: (1) Are of the same
genus, (2) enter postentry quarantine
together, and (3) arrived together in a
single shipment from a foreign region.
This change would protect against the
possibility that pests could spread from
one shipment of plants under postentry
quarantine to other plants or plant
products, regardless of genera, that
could host such pests.
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Prohibited Articles Listed as Subject to
Postentry Quarantine

The regulations in § 319.37-7 require
articles of the genus Ribes from New
Zealand to be grown in postentry
quarantine upon entry into the United
States. Since the regulations in
§ 319.37-2(a) currently prohibit the
importation of articles of the genus
Ribes from New Zealand due to the
black currant reversion agent, we are
proposing to correct the error in
§319.37-7.

Also, the regulations at § 319.37-7(b)
list fruits and nuts, including articles of
the genus Phoenix (date), as articles
subject to postentry quarantine.
However, Phoenix spp. articles are
currently listed as prohibited articles in
§ 319.37-2(a) of the regulations and
should not be listed as articles subject
to postentry quarantine. Therefore, we
are proposing to remove the entry for
Phoenix from the list in § 319.37-7(b) of
fruits and nut articles subject to
postentry quarantine.

Labeling Requirements for Greenhouse-
Grown Plants From Canada

The regulations at § 319.37—4(c)
govern the importation of greenhouse-
grown plants from Canada. Among other
things, § 319.37—4(c) requires that the
Plant Protection Division, Agriculture
Canada, issue labels to each grower
participating in the program. The labels
must bear a unique number identifying
the grower and bear the following
statement: “This shipment of
greenhouse-grown plants meets the
import requirements of the United
States, and is believed to be free from
injurious plant pests. Issued by the
Plant Protection Division, Agriculture
Canada.” Under § 319.37—4(c), growers
must apply these labels to each carton
of plants to be shipped to the United
States and to an airway bill, bill of
lading, or delivery ticket. Paragraph (c)
of § 319.37—4 also requires that the Plant
Protection Division of Agriculture
Canada ensure that the label is placed
on the outside of each container of
plants and that the grower’s label is
placed on the airway bill, bill of lading,
or delivery ticket accompanying each
shipment of articles.

We are proposing to remove the
requirement that the label be applied to
each carton or container of plants. We
believe that it is sufficient to place the
label containing that information on the
airway bill, bill of lading, or delivery
ticket accompanying the shipment of
plants. We are also proposing to update
references to the Plant Protection
Division of Agriculture Canada in
§ 319.37—-4(c) to reflect the

reorganization of the agency.
Agriculture Canada is now the Canadian
Food Inspection Agency and the Plant
Protection Division is now the Plant
Health and Production Division.

Risk Assessments for Plants Established
in Growing Media

The regulations at § 319.37-8(g)
provide pest risk evaluation standards
to be used by APHIS to evaluate
requests to allow additional taxa of
plants established in growing media to
be allowed importation into the United
States. These guidelines generally
follow the pest risk analysis guidelines
established by the International Plant
Protection Convention (IPPC) of the
United Nations’ Food and Agricultural
Organization. The IPPC pest risk
analysis guidelines are the international
standards for conducting pest risk
analyses. As an IPPC member country,
the United States is obligated to conduct
pest risk analyses in accordance with
IPPC guidelines.

The existing standards were made
effective in February 1995, and have
been amended since. Therefore, in order
to bring the regulations up to date with
current procedure, we are proposing to
remove the existing standards in
§319.37-8(g) and add in their place a
statement that APHIS will evaluate
requests to allow the importation of
additional taxa of plants in growing
media in accordance with IPPC pest risk
analysis guidelines. These guidelines
are available by writing to USDA,
APHIS, PPQ, Permits and Risk
Assessment, Commodity Risk Analysis
Branch, 4700 River Road Unit 133,
Riverdale, MD 20737, or on the Internet
at: http://www.aphis.usda.gov/ppq/pra/
commodity/cpraguide.pdf.

Commercial Shipments of Bulbs

The regulations at § 319.37-2(a)
prohibit the importation of plants of the
genera Crocosmia, Gladiolus, and
Watsonia from Africa, Brazil, France,
Italy, Malta, Mauritius, and Portugal
because of Uromyces transversalis
(Theum.), commonly known as
gladiolus rust, which is known to exist
in those countries. However, recent
research evaluated by APHIS shows that
bulbs of Crocosmia spp., Gladiolus spp.,
and Watsonia spp. that are
commercially packaged and processed
prior to shipment to the United States
present a low risk of carrying U.
transversalis. We are, therefore,
proposing to remove the prohibition in
§319.37-2(a) on the importation of
bulbs of Crocosmia spp., Gladiolus spp.,
and Watsonia spp. in commercial
shipments from Brazil, France, Italy,
Malta, Mauritius, and Portugal. The

importation into the United States of
commercial shipments of bulbs of
Crocosmia spp., Gladiolus spp., and
Watsonia spp. from Africa would still be
prohibited due to the existence of
several other varieties of rust in Africa.

Approved Growing Media

The regulations at § 319.37-8(e)(1) list
approved growing media for plants that
are allowed to be imported in growing
media. We are proposing to add coal
cinder, coir, Stockosorb superabsorbent
polymer, and zeolite to the list of
approved growing media in § 319.37—
8(e)(1). We have inspected each of these
types of growing media and reviewed
their respective manufacturers’
specifications. Based on our inspection
and review of the media’s
specifications, we have determined that
the media are sterile and would not
present new pathways for plant pests to
enter the United States.

Approved Packing Material

The regulations at § 319.37-9 list
approved packing material for imported
plants. We are proposing to add
stockosorb superabsorbent polymer to
the list of approved packing material in
§319.37-9. We have inspected the
material and reviewed its
manufacturers’ specifications. Based on
our inspection and review of the
material’s specifications, we have
determined that the material is sterile
and would not present a new pathway
for plant pests to enter the United
States.

Ports of Entry

The regulations at § 319.37-14 list
Federal plant inspection stations and
ports of entry for plants offered for
importation into the United States.
Federal plant inspection stations are
ports that have the capacity to process
importations of restricted articles that
are required to be accompanied by a
written permit under the regulations in
§319.37-3(a)(1) through (6), as well as
any other imported plants or plant
products. Other ports of entry cannot
process shipments of plants or plant
products that are imported under permit
as specified above.

We are proposing to remove El Paso,
TX, from the list of ports of entry
designated as plant inspection stations
because the port of El Paso no longer
has the facilities or resources necessary
to operate as a Federal plant inspection
station. The port of E1 Paso would
continue to operate as a port of entry.

Editorial Changes

We are proposing to replace all
references to the former “Burma,”
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“Ivory Coast,” and “Upper Volta” that
are contained in the regulations with
references to “Myanmar,” “Cote
d’Ivoire,” and “Burkina Faso,”
respectively. We would also correct
several typographical errors in the
regulations.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is set out
below, regarding the effects of this
proposed rule on small entities. We do
not currently have all the data necessary
for a comprehensive analysis of the
effects of this proposed rule on small
entities. Therefore, we are inviting
comments concerning potential
economic effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from
implementation of this proposed rule.

Under the Plant Protection Act (7
U.S.C. 7701-7772), the Secretary of
Agriculture is authorized to regulate the
importation of plants, plant products,
and other articles to prevent the
introduction of injurious plant pests.

We are proposing to amend tﬁe
regulations for importing nursery stock
to require additional certifications for
imported niger seed and lilac, to reflect
recent changes in plant taxonomy and
pest distributions, and to make various
changes to the requirements for
postentry quarantine of imported plants.
We are also proposing several other
amendments to update and clarify the
regulations and improve their
effectiveness. The potential effects of
the changes proposed in this document
are discussed below, by topic.

Treatment of Niger Seed

We are proposing to amend the
regulations to allow niger seed to be
imported into the United States if it is
treated at a treatment facility that has
been approved by APHIS. Under this
proposed amendment, niger seed could
be treated: (1) At the time of arrival at
the port of first arrival in the United
States or (2) prior to shipment to the
United States at a treatment facility that
has been approved by APHIS. Currently,
the regulations in § 319.37-6(d) state
that imported niger seed must be heat
treated upon arrival in the United
States.

This proposed change could
potentially affect U.S. firms that import
and treat niger seed. The treatment firms
could suffer a loss in revenue, but we
believe that there are only two such
firms in the United States, and at least
one of those firms is not small in size
according to Small Business
Administration (SBA) criteria. It is
likely that the other treatment firm,
whose size is unknown, may not be
significantly affected, because niger
seed treatment likely accounts for only
a small portion of the firm’s overall
revenues. However, since we are unable
to estimate the amount of niger seed that
would be treated prior to shipment to
the United States, we cannot determine
the effect this proposed rule would have
on domestic firms that treat niger seed.

As a group, importers in the United
States would likely be unaffected by this
proposed change, since it would not
likely affect the overall volume of niger
seed imported into the United States.
However, the proposed change could
result in new marketing and distribution
channels that could benefit some
importers at the expense of others. We
estimate that there are fewer than 20
importers of niger seed in the United
States. However, data on the importers’
size are not available, although we
expect at least some of the importers are
likely to be small according to SBA
criteria.

We are also proposing to amend the
regulations to revise the heat treatment
required for imported niger seed.
However, since the revised treatment
would only involve a change in the
required treatment temperature, and no
change in the type or duration of the
treatment, we anticipate that existing
treatment facilities would not be
affected by the proposed new treatment.

Lilac From The Netherlands

This proposed rule would allow the
importation of lilac from The
Netherlands under new conditions due
to The Netherlands’ request for an
alternative to the use of methyl bromide
as a fumigant of soil for lilac to be
exported to the United States. This
change should have no effect on the
volume of lilac imported from the
Netherlands since it simply provides a
new mechanism for Dutch exporters to
ship lilac without fumigating the soil in
which it is grown with methyl bromide
and, therefore, should have no effect on
U.S. entities, whether small or large.

Peanuts From Certain Countries

This proposed rule would allow the
importation of peanuts from Indonesia,
Japan, the People’s Republic of China,
the Philippines, Taiwan, and Thailand.

The importation of peanuts from those
countries has been prohibited due to the
existence of the peanut stripe virus.
Because the peanut stripe virus is now
known to exist in several U.S. peanut-
producing States, and is widely
prevalent in Georgia and Virginia, we
are proposing to remove the restrictions
on the entry of peanuts from those
countries.

China is the world’s largest peanut
producer. In the 1996 to 1997 harvest
season, China produced about 6 times
more peanuts than the United States,
which was the world’s fourth largest
peanut producer during that period
(India and Nigeria were the second and
third largest producers, respectively).
For the year beginning October 1, 1997,
the United States imported 141 million
pounds of peanuts, equivalent to only 4
percent of domestic peanut production.
The United States is a net exporter of
peanuts, exporting almost five times as
many peanuts as it imports.

This proposed change should have
little or no effect on U.S. consumers,
producers, or importers because it is
unlikely that a significant volume of
peanuts would be imported into the
United States, since the imported
peanuts likely cannot compete with
higher quality peanuts produced in the
United States.

Mango Seeds From the British Virgin
Islands, Grenada, Trinidad and
Tobago, and St. Vincent and the
Grenadines

This proposed rule would prohibit the
importation of mango seeds from the
British Virgin Islands, Grenada,
Trinidad and Tobago, and St. Vincent
and the Grenadines due to the risk of
introducing the mango seed weevil,
Sternochetus mangiferae, into the
United States. This proposed change
should have little or no effect on U.S.
consumers, importers, or producers, due
to the fact that the United States has
historically imported a very small
volume of mangoes and mango seeds
from those countries. Between
September 1, 1997, and May 31, 1998,
the value of U.S. imports of fresh
mangoes (with seeds intact) from
Trinidad and Tobago and Grenada was
approximately $20,000, or
approximately 1 percent of the value of
U.S. fresh mango imports from all
countries combined during that period.
During the same period, the United
States imported no mangoes or mango
seeds from St. Vincent and the
Grenadines. Data on imports of mango
seeds or fruit from the British Virgin
Islands are not available. Furthermore,
the United States imported no seeds,
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fruit, or spores for propagation from
Trinidad and Tobago in 1997.

Willow From Belgium and Japan

This proposed rule would prohibit the
importation of willow plants and plant
parts from Belgium and Japan due to the
risk of introducing the watermark
disease of willow into the United States.

The United States has historically
imported a very small volume of willow
plants and plant parts from Belgium and
Japan. The value of live trees and plants,
including willow plants, imported into
the United States from Belgium and
Japan in 1997 totaled only $3 million,
or less than 1 percent of the value of
U.S. live tree and plant imports from all
countries combined that year. Since
willow plants compose only a small
fraction of the plants imported from
Belgium and Japan, this proposed
change should have little or no effect on
U.S. consumers, importers, or
producers.

Citrus Seeds From Gabon and Iran

This proposed rule would require that
seeds of all species of the plant family
Rutaceae (citrus) from Gabon and Iran
be treated for citrus canker upon arrival
in the United States. This proposed
change should have no effect on U.S.
consumers, producers, or importers,
since imports of Rutaceae (citrus) from
the two affected countries are
nonexistent. Trade data for 1995 to 1997
show no U.S. imports of citrus fruit
(fresh or dried) or seeds, fruit, or spores
for propagation from either of the two
regions.

Growing Requirements for Hops

This proposed rule would require that
imported hops plants and plant parts be
grown and observed in postentry
quarantine in an isolated growth
chamber for 6 months, and then
transferred to a greenhouse to be grown
for an additional year.

Researchers and universities comprise
the overwhelming bulk of entities in the
United States that grow imported hop
plants and plant parts. The proposed
change should have little or no effect on
researchers, since most already have the
equipment and facilities to comply with
the proposed rule’s requirements.
Accordingly, for most of the affected
entities, the cost to comply with the
proposed requirements should be
minimal.

Commercial Shipments of Bulbs

This proposed rule would allow the
importation of bulbs of the genera
Crocosmia, Gladiolus, and Watsonia in
commercial shipments from Brazil,

France, Italy, Malta, Mauritius, and
Portugal.

In 1998, the United States imported
over $175 million worth of bulbs and
tubers. Imports from Brazil, France,
Italy, Malta, Mauritius, and Portugal
together accounted for less than 1
percent of the total bulb and tuber
imports. Data on potential imports of
bulbs that would result from this
proposed change are not available.
However, given the export history of the
countries affected, it is unlikely that this
change would have a significant impact
on domestic bulb producers or bulb
importers.

Additional Approved Growing Media
and Packing Material

This proposed rule would add
stockosorb superabsorbent polymer,
zeolite, coir, and coal cinder to the list
of growing media approved for the
importation of certain plants.

This proposed change is not expected
to result in increased U.S. imports of
plants in growing media; the expected
result is a redistribution of the existing
volume of plant imports among a larger
number of approved growing media.
Accordingly, the proposed addition of
these types of growing media should
have no economic effect on U.S.
consumers, producers, or importers.

This rule would also add stockosorb
superabsorbent polymer to the list of
approved packing material. We cannot
determine what entities could be
affected by this proposed change, but
we believe that it would not likely have
a significant economic effect on any
U.S. entities.

List of Ports of Entry

This rule would amend the
regulations to reflect that the port of El
Paso, TX, no longer operates as a
Federal plant inspection station. This
port no longer operates as a plant
inspection station because it does not
have the capacity to perform treatments
and provide the other services that are
available at Federal plant inspection
stations. We believe that this change
would not have any significant impact
on any U.S. entities, whether small or
large.

Other Proposed Changes

We are also proposing to make several
other amendments to the regulations,
including changes in plant taxonomy,
postentry quarantine protocol, labeling
requirements, and risk assessment
policy, as well as other editorial
changes, which would not have any
economic effects on U.S. entities,
whether small or large.

This proposed rule contains
information collection requirements,
which have been submitted for approval
to the Office of Management and Budget
(see “Paperwork Reduction Act” below).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. 98—-062—1. Please
send a copy of your comments to: (1)
Docket No. 98-062—1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404-W, 14th Street and
Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

In this document, we are proposing to
amend the regulations for importing
nursery stock to require additional
certifications for imported niger seed
and lilac, to reflect recent changes in
plant taxonomy and pest distributions,
and to make various changes to the
requirements for postentry quarantine of
imported plants. We are also proposing
several other amendments to update and
clarify the regulations and improve their
effectiveness. This action is necessary to
update the existing regulations and
make them easier to understand and
implement.

These changes will necessitate the use
of certain information collection
activities, including the completion of
phytosanitary certificates.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:
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(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.5 hours per
response.

Respondents: Importers of nursery
stock and foreign governments.

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 20.

Estimated total annual burden on
respondents: 10 hours.

Copies of this information collection
can be obtained from Mrs. Celeste

§319.37-2 Prohibited articles.

(a)‘k**

Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
diseases and pests, Quarantine.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery Stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR parts 300 and 319 as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
would continue to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

2.In §300.1, paragraph (a), the
introductory text would be revised to
read as follows:

§300.1 Materials incorporated by
reference.

(a) Plant Protection and Quarantine
Treatment Manual. The Plant Protection
and Quarantine Treatment Manual,
which was reprinted November 30,
1992, and includes all revisions through
[date], has been approved for

incorporation by reference in 7 CFR
chapter III by the Director of the Office
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

* * * * *

PART 319—FOREIGN QUARANTINE
NOTICES

3. The authority citation for part 319
would continue to read as follows:

Authority: 7 U.S.C. 166, 450, 7711-7714,
7718, 7731, 7732, and 7751-7754; 21 U.S.C.
136 and 136a; 7 CFR 2.22, 2.80, and 371.3.

4. In §319.37-2(a), the table would be
amended as follows:

a. By adding, in alphabetical order,
entries for “Ajania spp.”, “Brugmansia
spp.”, “Chrysanthemum”, ““Crocosmia
spp.”’, “Datura spp. (woody species)”,
“Gladiolus spp.”, “‘Leucanthemum
spp.”’, “Nipponanthemum spp.”, and
“Watsonia spp.” to read as set forth
below.

b. By removing the entry for
“Chrysanthemum spp.”.

c. By revising the entries for
“Abelmoschus spp.”, ““Aesculus spp.”,
“Arachis spp.”, “Blighia sapida”,
“Crocosmia spp.”, ‘“Datura spp.”,
“Gladiolus spp.”, “‘Jasminum spp.”,
“Mangifera spp.”, “Salix spp.”, “Sorbus
spp.”’, and “Watsonia spp.” to read as
set forth below.

d. In the entry for ““Hydragea spp.”,
the word “Hydragea” would be
corrected to read ‘“Hydrangea”.

Prohibited article (includes seeds only if spe-
cifically mentioned)

Foreign places from which prohibited

Plant pests existing in the places named and
capable of being transported with the prohib-
ited article

Abelmoschus spp. (okra)

Aesculus spp. (horsechestnut)

Ajania spp

ATICA vt
Brazil
Bangladesh, India, Sri Lanka
Cote d’lvoire, Nigeria
Iraq
Papua New Guinea, Trinidad and Tobago .......

* * *

Czechoslovakia, Germany, Romania, United
Kingdom..

* * *

Argentina, Brazil, Canary Islands, Chile, Co-
lombia, Europe, Republic of South Africa,
Uruguay, Venezuela, and all countries, terri-
tories, and possessions of countries located
in part or entirely between 90° and 180°
east longitude.

Cotton leaf curl agent.

Cotton Anthocyanosis agent.
Bhendi yellow vein mosaic agent.
Okra mosaic virus.

Okra yellow leaf curl agent.

Okra mosaic agents.

* *

Horsechestnut variegation or yellow mosaic
diseases.

Puccina horiana P. Henn. (white rust of chrys-
anthemum).
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Prohibited article (includes seeds only if spe-
cifically mentioned)

Plant pests existing in the places named and
capable of being transported with the prohib-
ited article

Foreign places from which prohibited

Arachis spp. (peanut) seed only (all other

Arachis articles are included under
Fabaceae).
* *
Blighia sapida (akee) .........cccccoeviiiiiiniiiciennn.
* *
Brugmansia SPP .....eooeeiiieniineeeee e
* *
Chrysanthemum ........cccccocveeiiiiee e
* *

Crocosmia spp. (montebretia)

Crocosmia spp. (montebretia), except bulbs in
commercial shipments.

* *

Datura spp
Datura spp. (woody species)

* *

Gladiolus spp. (gladiolus)

Gladiolus spp. (gladiolus), except bulbs in
commercial shipments.

* *

Jasminum spp. (jasmine)

Leucanthemella SPP ....cocvveeriieeiiieee e

Mangifera spp. (mango) seed only. (Prohibition
not applicable to seeds imported into Guam,
Hawaii, and the Northern Mariana Islands.).

Burkina Faso, Cote d'lvoire, Senegal ............... Peanut clump virus.

INAIA oo Indian peanut clump virus.

* * * * *
Cote d’'lvoire, Nigeria .........ccccevveeriieiniiniiennenn Okra mosaic virus.

* * * * *
Columbia .....oooiiiieii Datura Columbia virus.

* * * * *
(See §319.37-5(c)).

* * * * *

AFTICA .ot Puccinia mccleanii Doidge (rust), Uredo
gladioli-buettneri  Bub. (rust), Uromyces
gladioli P. Henn. (rust), U. nyikensis Syd.
(rust).

U. gladioli P. Henn. (rust).

U. transversalis (Thuem.) Wint. (rust).

Argentina, Uruguay .........ccccoeceeeiiveeenieeesnieeeens
Africa, Brazil, France, ltaly, Malta, Mauritius,

Portugal.
* * * * *
INAIA oo Datura distortion or enation mosaic virus.

(See Brugmansia spp.).

* * * * *
AFICA e Puccinia mccleanii Doidge (rust), Uredo
gladioli-buettneri  Bub. (rust), Uromyces

gladioli P. Henn. (rust), U. nyikensis Syd.
(rust).

U. gladioli P. Henn. (rust).

U. transversalis (Thuem.) Wint. (rust).

Argentina, Uruguay ........cccoccveeeerieeesnieneesnnneennnns
Africa, Brazil, France, Italy, Malta, Mauritius,
Portugal.

* * * * *

Belgium, Germany, Great Britain Jasmine variegation diseases.

INQIA <o Chlorotic ringspot, phyllody, yellow ring mosaic
diseases.
Philippines ......coccviiiiiiiie e Sampaguita yellow ringspot mosaic diseases.

Argentina, Brazil, Canary Islands, Chile, Co-
lombia, Europe, Republic of South Africa,
Uruguay, Venezuela, and all countries, terri-
tories, and possessions of countries located
in part or entirely between 90° and 180°
east longitude.

Puccina horiana P. Henn. (white rust of chrys-
anthemum).

* * * * *

All except Guimaras Island (Republic of the
Philippines) and North and South America
(excluding Barbados, the British Virgin Is-
lands, Dominica, French Guiana, Grenada,
Guadeloupe, Martinique, St. Lucia, St. Vin-
cent and the Grenadines, and Trinidad and
Tobago).

Sternochetus mangiferae F.
weevil).

(mango seed
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Prohibited article (includes seeds only if spe-
cifically mentioned)

Foreign places from which prohibited

Plant pests existing in the places named and
capable of being transported with the prohib-
ited article

Nipponanthemum spp

* *

Salix spp. (willow)

Sorbus spp. (mountain ash)

* *

Watsonia spp. (bugle lily)

Watsonia spp. (bugle lily),
commercial shipments.

except bulbs in

* *

Argentina, Brazil, Canary Islands, Chile, Co-
lombia, Europe, Republic of South Africa,
Uruguay, Venezuela, and all countries, terri-
tories, and possessions of countries located
in part or entirely between 90° and 180°
east longitude..

* * *

Belgium, Germany, Great Britain, Japan, and
The Netherlands.

* * *

Czechoslovakia, Denmark, Germany

* * *

AFTICA v

Argentina, Uruguay .........cccccceeeeneiiiieninieneenen.
Africa, Brazil, France, ltaly, Malta, Mauritius,
Portugal.

* * *

Puccina horiana P. Henn. (white rust of chrys-
anthemum).

* *

Erwinia salicis (Day) Chester (Watermark dis-
ease).

Mountain ash variegation or ringspot mosaic
disease.

* *

Puccinia mccleanii Doidge (rust), Uredo
gladioli-buettneri  Bub. (rust), Uromyces
gladioli P. Henn. (rust), U. nyikensis Syd.
(rust).

U. gladioli P. Henn. (rust).

U. transversalis (Thuem.) Wint. (rust).

5.In § 319.37—4, paragraph (c) would
be amended as follows:

a. By revising the introductory text to
read as set forth below.

b. By revising the introductory text of
paragraph (c)(1) to read as set forth
below.

c. By revising paragraph (c)(1)(iv) to
read as set forth below.

d. By revising paragraph (c)(2) to read
as follows:

§319.37-4 Inspection, treatment, and
phytosanitary certificates of inspection.
* * * * *

(c) Greenhouse-grown plants from
Canada. A greenhouse-grown restricted
plant may be imported from Canada if
the Plant Health and Production
Division of the Canadian Food
Inspection Agency (CFIA) signs a
written agreement with the Animal and
Plant Health Inspection Service
allowing such importation, and
provided that the following conditions
are met:

(1) The Plant Health and Production
Division of CFIA shall:

* * * * *

(iv) Issue labels to each grower
participating in the program. The labels
issued to each grower shall bear a
unique number identifying that grower,
and shall bear the following statement:
“This shipment of greenhouse-grown

plants meets the import requirements of
the United States, and is believed to be
free from injurious plant pests. Issued
by Plant Health and Production
Division, Canadian Food Inspection
Agency.” The Plant Health and
Production Division, CFIA, shall also
ensure that the label is placed on the
airway bill, bill of lading, or delivery
ticket accompanying each shipment of
articles; and

* * * * *

(2) Each greenhouse grower
participating in the program shall enter
into an agreement with the Plant Health
and Production Division of CFIA in
which the grower agrees to:

(i) Maintain records of the kinds and
quantities of plants grown in their
greenhouses, including the date of
receipt and place of origin of the plants;
keep the records for at least 1 year after
the plants are shipped to the United
States; and make the records available
for review and copying upon request by
either the Plant Health and Production
Division of CFIA or an authorized
representative of the Secretary of
Agriculture;

(ii) Apply to an airway bill, bill of
lading, or delivery ticket for plants to be
shipped to the United States a label
issued by CFIA that includes the
identification number assigned to the

grower by the Plant Health and
Production Division, CFIA, and the
following certification statement: “This
shipment of greenhouse grown plants
meets the import requirements of the
United States and is believed to be free
from injurious plant pests. Issued by
Plant Health and Production Division,
Canadian Food Inspection Agency.”;
and

(iii) Use pest control practices
approved by Plant Protection and
Quarantine and the Plant Health and
Production Division of CFIA to exclude
pests from the greenhouses.

6. Section 319.37-5 would be
amended by revising paragraphs (c) and
(i) to read as follows.

§319.37-5 Special foreign inspection and
certification requirements.
* * * * *

(c) Any restricted article (except
seeds) of Ajania spp., Dendranthema
spp., Leucanthemella spp., or
Nipponanthemum spp. from any foreign
place except Europe, Argentina, Brazil,
Canada, the Canary Islands, Chile,
Colombia, the Republic of South Africa,
Uruguay, Venezuela, and all countries
and localities located in part or entirely
between 90° and 180° east longitude
shall, at the time of arrival at the port
of first arrival in United States, be
accompanied by a phytosanitary
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certificate of inspection. The
phytosanitary certificate of inspection
must contain a declaration that such
article was grown in a greenhouse
nursery and found by the plant
protection service of the country in
which grown to be free from white rust
of chrysanthemum (caused by the rust
fungus Puccinia horiana P. Henn.)
based on visual examination of the
parent stock, the articles for
importation, and the greenhouse
nursery in which the articles for
importation and the parent stock were
grown, once a month for 4 consecutive
months immediately prior to
importation.

* * * * *

(i) Any restricted article of Syringa
spp. (lilac) from The Netherlands is
prohibited as specified in § 319.37-2(a)
unless, at the time of arrival at the port
of first arrival in the United States, the
phytosanitary certificate accompanying
the article of Syringa spp. (lilac)
contains a declaration that stipulates
that the parent stock was found free of
plant diseases by inspection and
indexing and that the Syringa spp.
(lilac) to be imported were propagated
either by rooting cuttings from indexed
parent plants or by grafting indexed
parent plant material on seedling
rootstocks, and were grown in:

(1) Fumigated soil (fumigated by
applying 400 to 870 pounds of methyl
bromide per acre and covering the soil
with a tarpaulin for 7 days) in a field at
least 3 meters from the nearest
nonindexed Syringa spp. (lilac), or

(2) Soil that has been sampled and
microscopically inspected by the plant
protection service of The Netherlands
within 12 months preceding issuance of
the phytosanitary certificate and that

has been found free of the viruliferous
nematodes capable of transmitting
European nepoviruses, including, but
not limited to, the Arabis mosaic
nepovirus.

7. Section 319.37-6 would be
amended as follows:

a. By revising paragraph (d) to read as
set forth below.

b. In paragraph (e), by removing the
words “Burma,” and “Ivory Coast,” and
by adding, in alphabetical order, the
words “Cote d’'Ivoire,” “Gabon,” “Iran,”
and “Myanmar,”.

§319.37-6 Specific treatment and other
requirements.
* * * * *

(d) Seeds of Guizotia abyssinica (niger
seed) are allowed entry only if:

(1) They are treated in accordance
with the PPQ Treatment Manual at the
time of arrival at the port of first arrival
in the United States; or

(2) They are treated prior to shipment
to the United States at a facility that is
approved by APHIS © and that operates
in compliance with a written agreement
between the treatment facility owner
and the plant protection service of the
exporting country, in which the
treatment facility owner agrees to
comply with the provisions of this
section and allow inspectors and
representatives of the plant protection
service of the exporting country access
to the treatment facility as necessary to
monitor compliance with the
regulations. Treatments must be
certified in accordance with the
conditions described in § 319.37-13(c).
* * * * *

8. Section 319.37-7 would be
amended as follows:

a. In the table in paragraph (a)(3), by
adding, in alphabetical order, entries for
“Ajania spp.”, “‘Brugmansia spp.”’,
“Chrysanthemum”, “Datura spp.
(woody species)”, “Leucanthemella
spp.”’, and “Nipponanthemum spp.” to
read as set forth below.

b. In the table in paragraph (a)(3), by
removing the entry for
“Chrysanthemum spp.”.

c. In the table in paragraph (a)(3), by
revising the entries for ““Aesculus spp.”,
“Blighia sapida’, “Datura spp.”, “‘Ribes
spp.”’, and “Salix spp.” to read as set
forth below.

d. In paragraph (b), by removing the
entry for “Phoenix—date”.

e. By revising paragraph (c)(1)(i) to
read as set forth below and by adding
and reserving paragraph (c)(1)(ii).

f. In paragraph (c)(2)(iv), by removing
the words “now know” and adding the
words “not known” in their place.

g. In paragraph (d)(1), by removing the
words “of an inspector and only to the
extent prescribed by the inspector;” and
adding the words ““of the coordinator,
Postentry Quarantine Unit, USDA,
APHIS, PPQ), Building 580, BARC-East,
Beltsville, MD 20705;” in their place.

h. By revising paragraph (d)(4) to read
as set forth below.

i. By revising paragraph (d)(7) to read
as set forth below.

j. By removing paragraphs (d)(8) and
(d)(9).

k. In paragraph (e), by redesignating
footnote 9 and its reference in the text
as footnote 10.

§319.37-7 Postentry quarantine.
(a) * x %
(3) * *x %

Restricted articles
(excluding seeds)

Foreign country(ies) or locality(ies) from which imported

* *

Aesculus spp. (horsechestnut) ........

* * *

* * *

* *

All except Canada, Czechoslovakia, Germany, Romania, and the United Kingdom.

* *

All except Argentina, Brazil, Canary Islands, Chile, Columbia, Europe, Republic of South Africa, Uruguay,

Venezuela, and all countries, territories, and possessions of countries located in part or entirely between
90° and 180° east longitude.

* *
AJania SPP e

Blighia sapida (akee)

* *

Brugmansia spp

* *

Chrysanthemum ..........ccccceeieennenne.

9 Criteria for the approval of niger seed treatment
facilities are contained in the PPQ Treatment

* * *

All except Canada, Cote d’lvoire, and Nigeria.

* * *

All except Canada and Columbia.

* * *

See §319.37-5(c).

Manual, which is incorporated by reference at
§300.1 of this chapter.

* *
* *
* *
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Restricted articles Foreign country(ies) or locality(ies) from which imported
(excluding seeds) 9 y Y p
Datura SPP .ooovveeeeieeeeieee s All except Canada and India.
Datura spp. (woody species) .......... (See Brugmansia spp)

Leucanthemella spp

* *

Nipponanthemum spp

All except Argentina, Brazil, Canary Islands, Chile, Columbia, Europe, Republic of South Africa, Uruguay,
Venezuela, and all countries, territories, and possessions of countries located in part or entirely between
90° and 180° east longitude.

* * * * *

All except Argentina, Brazil, Canary Islands, Chile, Columbia, Europe, Republic of South Africa, Uruguay,
Venezuela, and all countries, territories, and possessions of countries located in part or entirely between

90° and 180° east longitude.

RIDES SPP eviiiiiee e
* *

Salix spp. (willow)

* *

* * *

All except Canada, Europe, and New Zealand.

* * *

* * *

* *

All of Europe (except Belgium, Germany, Great Britain, and the Netherlands).

* *

* * * * *

(C)* * *(1]* * *

(i) The following States have entered
into a postentry quarantine agreement in
accordance with this paragraph: All U.S.
States and Territories, except the
District of Columbia, Guam, Hawaii,
Kansas, and the Northern Mariana
Islands.

(ii) [Reserved]

* * * * *

(d) L

(4) To keep the article separated from
any other plant or plant product by no
less than 3 meters (approximately 10
feet) unless such other plant or plant
product is of the same genus as the
article, entered postentry quarantine
with the article, and arrived together
with the article in a single shipment

from a foreign region;
* * * * *

(7) To grow the article or increase
therefrom in postentry quarantine for a
period of 2 years unless specified
otherwise in the following:

(i) To grow the article or increase
therefrom, if an article of Rubus spp.
(cloudberry, blackberry, boysenberry,
dewberry, loganberry, raspberry) from
Europe, only in a screenhouse with
screening of a minimum of 16 mesh per
inch.

(ii) To grow the article or increase
therefrom, if an article of Ajania spp.,
Dendranthema spp., Leucanthemella
spp., Nipponanthemum spp., or
Dianthus spp. (carnation, sweet-
william), only in a greenhouse or other
enclosed building, and to comply with
the above conditions for a period of 6
months after importation for an article
of Ajania spp., Dendranthema spp.,
Leucanthemella spp., or

Nipponanthemum spp., and for a period
of 1 year after importation for an article
of Dianthus spp. (carnation, sweet-
william).

(iii) To grow the article or increase
therefrom, if an article of Humulus spp.
(hops), a meristem culture of the
imported plant will be observed for 6
months, and the original plant will be
destroyed after the meristem culture is
established. After the 6-month
observation, the meristem culture-
generated plant must remain in
postentry quarantine for an additional
year.

9. In § 319.37-8, the introductory text
of paragraph (e) and paragraphs (e)(1)
and (g) would be revised to read as
follows.

§319.37-8 Growing media.

* * * * *

(e) A restricted article of any of the
following groups of plants may be
imported established in an approved
growing medium listed in this
paragraph, if the article meets the
conditions of this paragraph, and is
accompanied by a phytosanitary
certificate issued by the plant protection
service of the country in which the
article was grown that declares that the
article meets the conditions of this
paragraph: Alstroemeria, Ananas,
Anthurium, Begonia, Gloxinia (=
Sinningia), Nidularium, Peperomia,
Polypodiophyta (= Filicales) (ferns),
Rhododendron from Europe, and
Saintpaulia.11

11 Ananas and Nidularium are bromeliads, and if
imported into Hawaii, bromeliads are subject to
postentry quarantine in accordance with §319.37—
7.

(1) Approved growing media are
baked expanded clay pellets, coal
cinder, coir, cork, glass wool, organic
and inorganic fibers, peat, perlite,
phenol formaldehyde, plastic particles,
polyethylene, polymer stabilized starch,
polystyrene, polyurethane, rock wool,
sphagnum moss, ureaformaldehyde,
stockosorb superabsorbent polymer,
vermiculite, volcanic rock, or zeolite, or
any combination of these media.
Growing media must not have been

previously used.
* * * * *

(g) Pest risk evaluation standards for
plants established in growing media.
The Animal and Plant Health Inspection
Service will conduct a pest risk
assessment based on pest risk analysis
guidelines established by the
International Plant Protection
Convention of the United Nations’ Food
and Agriculture Organization in
response to each request to allow the
importation of additional taxa of plants
in growing media. These guidelines are
available upon request by writing to
USDA, APHIS, PPQ, Permits and Risk
Assessment, Commodity Risk Analysis
Branch, 4700 River Road Unit 133,
Riverdale, MD 20737.

* * * *

10. In § 319.37-9, the list of approved
packing material would be amended by
adding, in alphabetical order, a new
entry to read as follows:

§319.37-9 Approved packing material.

* * * * *

Stockosorb superabsorbent polymer.

*

* * * *

11. Section § 319.37—13 would be
amended as follows:
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a. The section heading would be
revised as set forth below.

b. In paragraph (a), footnote 11 and its
reference in the text would be
redesignated as footnote 12.

c. A new paragraph (c) would be
added to read as follows:

§319.37-13 Treatment and costs and
charges for inspection and treatment;
treatments applied outside the United
States.

* * * * *

(c) Any treatment performed outside
the United States must be monitored
and certified by an APHIS inspector or
an official from the plant protection
service of the exporting country. If
monitored and certified by an official of
the plant protection service of the
exporting country, then a phytosanitary
certificate must be issued with the
following declaration: “The
consignment of (fill in botanical name)
has been treated in accordance with the
Plant Protection and Quarantine
Treatment Manual.” During the entire
interval between treatment and export,
the consignment must be stored and
handled in a manner that prevents any
infestation by pests and Federal noxious
weeds.

§319.37-14 [Amended]

15. In § 319.37-14, paragraph (b), in
the list of ports of entry, under the
undesignated center heading, “TEXAS”,
the asterisk immediately before the
words “El Paso” would be removed.

Done in Washington, DG, this 18th day of
December, 2001.

Richard L. Dunkle,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-31602 Filed 12-27-01; 8:45 am]|
BILLING CODE 3410-34-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2, 35, and 37
[Docket No. RM01-8-000]

Revised Public Utility Filing
Requirements

Issued December 20, 2001.

AGENCY: Federal Energy Regulatory
Commission (Commission), DOE.
ACTION: Order seeking comments on
proposed data sets.

SUMMARY: As contemplated in the notice
of proposed rulemaking issued by the
Federal Energy Regulatory Commission
(Commission) earlier in this proceeding,

Revised Public Utility Filing
Requirements, (66 FR 40929), FERC
Stats. & Regs. 132,554 (2001) (NOPR),
this order invites comment on a
proposed set of uniform data elements
for public utilities’ quarterly electronic
filings that would accompany the final
rule. Uniform data sets are necessary to
ensure that the requested data is
reported in a consistent, informative
manner by all reporting public utilities.

DATES: Written comments must be
received by the Commission by January
28, 2002.

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

FOR FURTHER INFORMATION CONTACT:

H. Keith Pierce (Technical Information),
Office of Markets, Tariffs, and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
0525

Barbara D. Bourque (Information
Technology Information), Office of
Markets, Tariffs, and Rates, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 208-2338

Gary D. Cohen (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426 (202) 208-0321

SUPPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, III,
Chairman; William L. Massey, Linda
Breathitt, and Nora Mead Brownell.

Order Seeking Comments on Proposed
Data Sets

Issued December 20, 2001.
I. Background

On July 26, 2001, the Commission
issued a notice of proposed rulemaking
in this proceeding, Revised Public
Utility Filing Requirements, 66 FR
40929, FERC Stats. & Regs. 132,554
(2001) (NOPR), proposing to revise the
Commission’s filing requirements for
public utilities. The Commission is
currently engaged in reviewing the
comments filed in response to the
NOPR.

Among other matters, the NOPR
stated that “[l]ater in this rulemaking
process, we plan to conduct further
proceedings to develop the instruction
manual to be used to make Index of
Customer filings, which will define the
data elements to be included in Index of
Customers filings.” Uniform data sets
are necessary to ensure that required
data are reported in a consistent,

informative manner by all reporting
public utilities.

As explained in the NOPR, the
Commission is considering requiring
public utilities to make quarterly
electronic filings when we issue a final
rule in this proceeding. As explained in
the text of proposed § 35.10Db, the filing
requirements would pertain to every
jurisdictional electric service, under
part 35 of the Commission’s regulations,
18 CFR Part 35, that was effective some
time during the reporting quarter. In this
order, we invite comment on a proposed
set of uniform data elements for public
utilities’ quarterly electronic filings that
would accompany the final rule.

II. Discussion

A. Suggestion To Postpone Action on
Proposed Rulemaking Pending
Completion of Comprehensive Review of
Market Monitoring Information

As explained above, we are currently
engaged in reviewing the comments
filed in response to the NOPR and, with
one exception, will not address those
comments here. The exception is the
issue raised in some comments to the
NOPR that the Commission should
postpone action on the proposals in the
NOPR pending completion of the
Commission’s comprehensive review of
the information needed by the
Commission for market monitoring
purposes.

This argument maintains that, if the
Commission’s comprehensive review of
market monitoring information
concludes that the transactional data
proposed in the NOPR to be reported in
Index of Customers filings are later
found to be unnecessary, then issuance
of a final rule requiring the electronic
filing of that information (and posting of
that information on a website) would
result in public utilities incurring
unnecessary expenses to establish
procedures to collect and report these
data. The same commenters also argue
that it would be wasteful to force public
utilities to design and implement
procedures to report transactional data
for market monitoring purposes, merely
to have those reporting requirements
withdrawn, once the Commission
completes its review of needed market
monitoring information.

We find these arguments without
merit because, although the Commission
has not completed its comprehensive
review of market monitoring data, we
believe that the information proposed to
be reported would be the minimum
needed for market monitoring purposes,
even if we later determine that
additional data also will be necessary.
Moreover, as we noted in the NOPR, we
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believe that the proposed reporting
requirements would improve the quality
of information reported to the
Commission by prescribing that public
utilities report information in a
consistent, accessible format.

B. Proposed Data Sets

Attached to this order are tables
specifying proposed data elements that
identify (with greater detail than
provided in the NOPR) the information
to be reported in Index of Customers
filings. The Index of Customers is
intended to electronically collect data
on all jurisdictional contracts,
including, among other matters, data
concerning service agreements, bilateral
contracts, rate schedules, and
interconnection agreements. As such,
many different types of jurisdictional
services must be accommodated by the
data elements. Depending on the
service(s) offered by a particular public
utility, it may have to submit data for
only a certain subset of the data
elements identified in the Appendices.
The data elements are organized to
show what data are required for various
types of services.

To aid in identifying the data
elements, we have included definitions
(in many cases, with examples). We
have also identified whether the data
elements are to be filed as file
identification information, contract
data, and/or transactional data. For the
sake of clarity, certain data elements
that will be system-generated have been
omitted from these tables. Some data
elements will appear in more than one
section; others will be unique to a
section. For instance, the
“company_name’’ data element will be
used to identify the respondent, filing
agent, buyer, or seller, depending on
where it is entered into the system.

We received several comments
concerned with the appropriate time
increment for reporting pricing data for
transactions (i.e., whether the pricing
data should be reported in hourly or
even shorter increments). We are
proposing that, if a price changes during
a day, then respondents should submit
high, low, and (weighted) average prices
on a daily basis for those transactions
that are shorter than a day. If prices
remain unchanged for two days or more,
they may be reported as a single datum
entry. We invite comments from a
computer systems perspective about
whether filing pricing data this way
would be less burdensome than
submitting pricing data for each period
of time a unique price is charged (i.e.,
if a power sale involved five price
changes in an hour, it would be filed as
five transactions for that hour).

It is our desire to collect Index of
Customer information in the least
burdensome way. We have tried to
follow OASIS standards wherever
possible to minimize the introduction of
new data elements or formats. If
commenters see a way for the proposed
data sets to match up better with the
OASIS Standards and Communication
Protocols Document, version 1.4 (OASIS
S&CP Document), they should address
this in their comments.

In the attached tables, there are a
number of field definitions that include
the term {registered} in the list of valid
entries. This means that we will allow
other terms to be entered into the field,
but only after they have been approved
by the Commission and entered into the
validation tables for that field. The
reason for this is to ensure data
integrity. If we allowed free form text in
these fields, it would hinder our ability
to perform meaningful searches of the
data because companies do not always
use the same name for the same item, or
there may be misspellings. We invite
respondents to submit other proposed
entries for these fields either as part of
this NOPR process or at any time in the
future.

The first table (Appendix A) is an
overview of the types of data we
propose to collect, identifying the
sections of the data collection: filer
identification, contract data, and
transaction data. The first three columns
indicate which data elements pertain to
each section. File Identification
Information, designated by an F in the
first column, provides information
about the identity of the filer and the
party on whose behalf the filing is being
made (if different). The data must be
filed by every public utility filing an
Index of Customers report. Contract
Data, identified by a C in the second
column, include the contract data
elements that every public utility filing
an Index of Customers must provide to
describe its contracts.

Every jurisdictional service that was
effective some time during reporting
quarter must be included on the Index
of Customers. This includes services for
which service agreements have already
been filed with and approved by the
Commission, services for which service
agreements conform with filed and
approved standard forms of service
agreements, rate schedules, and unique
services such as individually negotiated
bilateral agreements. Transactional Data,
shown by a T in the third column of
Appendices A and B, identifies the
transactional data elements that every
public utility filing an Index of
Customers must provide to describe its
power sales. To the extent that a public

utility makes no power sales during the
applicable quarter, it is not required to
report any transactional data in its Index
of Customers filing for that quarter. The
NOPR proposed to require transactional
data for every electric commodity sale,
whether the rate was cost-based, market-
based, under a rate schedule, or under

a tariff. In addition, if any other services
are approved for market-based rates in
the future, they will have to be reported
in this section.

The second table (Appendix B) is a
detailed look at the data elements
including their format. Where
applicable, we have identified the
analogous OASIS data element. We have
also included the intended field length
and a list of valid entries. This table is
intended for computer and technical
personnel to review. Respondents are
encouraged to comment on these items
which will aid the successful
development of the system.

The third table, shown in Appendix
C, shows which elements will be
required for short term transmission
contracts and which will be required for
long term transmission contracts.

The NOPR proposes that public
utilities report in the Index of
Customers all of their sales transactions,
“including book outs and net outs.”* A
number of parties’ comments expressed
concern about how the Commission
would define the “book outs” and “net
outs” that must be reported in the Index
of Customers, contending that including
“book outs” and ‘net outs”” would be
burdensome and that “book outs” are
nonphysical transactions that should
not be reported.

In industry parlance, a “book out” is
the offsetting of opposing buy-sell
transactions (e.g., a sale of 100 MW from
A to B and a sale of 90 MW from B to
A would result in these transactions
being booked-out and treated as a 10
MW sale from A to B). A “net out” is
similar, but instead concerns the
offsetting of dollars rather than MW
(e.g., if A owes B $2,700 and B owes A
$3,000, the transactions are netted out
and treated as a single transaction of
$300).

As noted by many parties, the
Commission found in Morgan Stanley
Capital Group, Inc., 69 FERC {61,175 at
61,696 (1994), as modified in 72 FERC
161,082 at 61,435-36 (1995) (Morgan
Stanley) that we would not extend our
power marketer reporting requirements
to purely financial transactions 2 and in

1 See FERC Stats. & Regs. 32,554 at 34,071-72.
2We note, however, that in Docket No. RM02-3—
000 we are proposing to revise the Uniform System
of Accounts (USofA) to require reporting on
Continued
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New York Mercantile Exchange, 74
FERC {61,311 at 61,987 (1996)
(NYMEX), we found that we lack
jurisdiction under sections 203 and 204
of the FPA over the trading of electricity
futures contracts approved for trading
by the Commodity Futures Trading
Commission (CFTC). We held, however,
that we do have jurisdiction under

§§ 205 and 206 of the FPA over
transactions that go to physical delivery.
Intervenors contend, based on our
precedent in Morgan Stanley and
NYMEX, that we should not require the
reporting of “book outs”” and ‘‘net outs”
in the Index of Customers.

Subsequent to issuance of Morgan
Stanley, respondents’ quarterly
transaction reports have reported their
“book outs” and ‘net outs” of physical
transactions on an aggregated basis.
Reporting these book outs and net outs
of physical transactions is appropriate
because the underlying transactions are
not purely financial transactions. Our
proposal in the NOPR does not rewrite
the line we drew in Morgan Stanley or
in NYMEX. The same transactions for
which book outs and net outs are
currently reported in quarterly
transaction reports are to be reported in
the Index of Customers. The comments
filed in response to the NOPR have not
persuaded us to reconsider this issue.

However, to avoid confusion, we will
give specific guidance as to which book
outs or net outs must be reported under
the proposals in the NOPR, as clarified
in this order. In Morgan Stanley and
NYMEX, the Commission stated that it
has jurisdiction over those transactions
that go to physical delivery, and does
not have jurisdiction over purely
financial transactions. However,
commenters suggest that booked-out
transactions do not go to physical
delivery and, therefore should not have
to be reported. We note that, in Morgan
Stanley and NYMEX, the Commission
was distinguishing between transactions
that were purely financial, i.e.,
transactions usually performed in the
futures market, and physical
transactions, i.e., scheduled sale or
purchase transactions to meet load.
Commenters are not drawing the line
between futures transactions and
physical transactions, but between
physical transactions that are delivered
in full and those that are offset either all
or in part (e.g., they argue that two
offsetting 100 MW sales result in no
deliveries; thus nothing need be
reported on either transaction despite

derivatives, and we are seeking comment on the
extent to which marketers should be required to
follow the USofA and what information, if any,
should be reported by these entities.

the fact that the sales were not financial
positions but in fact physical power
sales that were offset similar to a net
interchange between two control areas).
Just because a MW for a sale was not
used to meet a distant load but instead
met a more local load due to scheduling
and physics does not change the fact
that each individual transaction of such
a series of offset transactions is a
physical transaction. Accordingly, we
clarify that we are proposing that sales
of power that are offset through a book
out or net out based on the physical
characteristics (i.e., location of source
and sink) of the transactions must be
reported as separate transactions.

Morgan Stanley did not address the
issue of whether book outs and net outs
are to be reported on an aggregated or
disaggregated basis. In the absence of
specific guidance on this issue,
respondents have elected to file this
information on an aggregated basis. To
provide the public and Commission
with more useful information, we clarify
that, under the proposal in the NOPR,
public utilities would be required to
report book outs and net outs of
physical transactions on a disaggregated
basis showing each individual leg of the
transaction that generated the book out
or net out.

D. Additional Discussion on Data
Elements

The majority of the data elements are
self-explanatory: contact_name,
contact_address, contact_email and the
like. However, several data elements
require additional discussion.

1. Company Identification Data
Elements

Appendix A identifies the data
elements “company_name,”
“company_duns’’ and a series of related
data elements necessary to identify a
contact person, address and means of
contact. These data elements will be
used to collect data on the multiple
parties related to the filing of the report
and the information contain in the
report. The data collection anticipates
the need to collect information on up to
three types of parties: (a) Filing Agent—
the company or organization making the
filing with the Commission (this could
be the public utility itself, or an
organization such as a law firm making
the filing on the utility’s behalf; (b)
Seller—the public utility providing
services; and (c) Purchaser—the buyer
of the public utility’s service(s). Not all
data elements will be required for all
parties. For example, there is no need

for a company DUNS 3 number for the
filing agent. For the purchaser, the
Commission intends to require only
company name and the associated
DUNS number. No contact data will be
required. A separate Index of Customers
filing will be required for each public
utility. Each filing is required to include
the name (contact_name) and location
information for at least one contact
person. Contacts can be listed for the
filing agent and/or the seller.

2. “Contract_service_agreement_id”’

The Commission is not proposing any
particular method for a utility to create
unique contract service agreement
identifiers. However, whatever method
a utility adopts should be readily
relatable to any service or revenue a
utility must report (such as in a Form
No. 1 filing, rate proceeding, or
Commission audit).

3. “Contract commencement _dt” and
“begin_ date”

The contract commencement date is
the initial date service commenced
under the contract. This date, once
established, does not change in
subsequent quarterly Index of
Customers filings.

Electric utility contracts may provide
for several unbundled services under a
single contract. The purpose of the
“begin_date” data element is to identify
the initial date an individual service
commenced. This date can differ from
the date service commenced under a
contract, or from other services under a
contract. This date, once established,
does not change in subsequent quarterly
Index of Customers filings.

The distinction between
“contract_commencement_date” and
“begin_date” can best be illustrated
with an example. Power sales or
transmission might be provided under a
contract before various ancillary
services (also provided for under the
contract) are commenced. Under this
scenario, the date service under the
contract commences would be reported
under the
“contract_commencement_date’ data
element and the date when each
ancillary service commenced would be
reported with its own “begin_date.”

4. “Contract termination_dt,”
“cancellation of_contract,”
“actual_termination_ dt,” and
“end_date”

The “contract_termination_dt”’ data
element is intended to capture the
expected initial contract’s termination

3DUNS numbers refer to the Data Universal
Numbering System, maintained by Dun and
Bradstreet.
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date. If the contract terminates during
the reporting period, then the flag
“cancellation_of contract’”” should be
provided, as well as the actual
termination date (i.e.,
“actual_termination_dt”).

Electric utility contracts may provide
for several unbundled services under a
single contract. The purpose of the
“end_date” data element is to identify
the date an individual service
terminates. This date, once established,
does not change in subsequent quarterly
Index of Customers filings.

9 <

5. “Rate,” “rate_min,” ‘“rate_max,” and

“rate_desc.”

The first three of these data elements
will be used to collect both contract and
transaction information. However, the
definitions for the required data are
different, depending on whether the rate
information is applicable to contract
data or transactional data.

a. Contractual Rate Data

Appendix A proposes four rate related
data elements: “rate,” “rate_min,”
“rate_max’’ and ‘“‘rate_desc.” 4 The
“rate” element is a numeric input that
should reflect the stated rate during the
reporting period. The “rate_min’’ and
“rate_max”’ data elements should report
the lowest and highest rate for any unit
of service received during the reporting
period as provided in the contract. For
contracts with stated rates, the rate
information in all three data elements
would be the same. The “rate_desc”
data element can be completed as
simply as stating “‘maximum approved
rate.” However, if a cost-based rate is
discounted or negotiated below the
FERC-approved maximum rate, then the
utility must describe the method by
which the rate is calculated. This may
be as simple, for example, as “‘Stated
rate,” or, if based on some index, an
example would be “Fixed cost of
$x.xxxx plus 80% of Index Price Y.”
The rate data element, in this instance,
may be left blank. Market-based power
sales contracts need not provide any
rate information for the contract record.
That information will be collected in the
transaction record.

b. Transaction Rate Data

Appendix A proposes three rate-
related data elements: ‘“‘rate,”
“rate_min,” and “‘rate_max.” The rates
required for these data elements should
be solely for the respondent’s services or
sales under a FERC tariff. As noted
above, we are proposing that in lieu of
submitting minute-by-minute data,

4When a split savings price is paid, this would
be reported in the “rate_desc.” data element.

respondents should submit high, low,
and weighted average prices on a daily
basis for those transactions which are
shorter than a day.

Public utilities filing transaction data
on power sales will be required to
include transaction data for all products
and services (whether market-based or
cost-based) related under the terms of
the contract to the power sale.

The transaction data element
“total_transaction_charge” is the total
revenue for the transaction period
received from the customer for the
service or sale under the terms of the
contract. This would include revenues
received for all services related to a
product that is the subject of the
transaction report. The
“total_transaction_charge” is also to
include all other applicable revenue for
other services provided under the
contract, such as ancillary services or
bundled transmission provided by the
respondent or others under the contract.

9 <

6. “Product_name,” “product_type_
name,” “product_sub type_name,”
“increment_name,”
“increment_peaking name’ and

“term_name”’

The purpose of these data elements is
to identify the service provided
(product_name), along with some
general characteristics of the service to
improve analysis of the data. For
example, “product_name” could be
“schedule system control and
dispatch;” “product_type” could be
“transmission;” and “product_sub_
type” could be “ancillary service.”

We are proposing to require the data
element “term_name” because the
Commission often establishes different
reporting and other requirements for
short-term, as opposed to long-term,
contracts. For example, as shown in
Appendix C, the standard form of
service agreement provided by Order
No. 888-B 5 requires significantly less
information for short-term
transportation as compared to long-term
transportation. The Commission does
not propose in this NOPR to change the
standard form of service agreements.

5 See Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities and Recovery of
Stranded Costs by Public Utilities and Transmitting
Utilities, Order No. 888, 61 FR 21540 (May 10,
1996), FERC Stats. & Regs. 131,036 (1996) (Order
No. 888), order on reh’g, Order No. 888-A, 62 FR
12274 (March 14, 1997), FERC Stats. & Regs.
131,048 (1997) (Order No. 888—A), order on reh’g,
Order No. 888-B, 81 FERC {61,248 (1997), order
on reh’g, Order No. 888-C, 82 FERC { 61,046
(1998), aff'd in part sub nom., Transmission Access
Policy Study Group, et al. v. FERC, 225 F. 3d 667
(D.C. Cir. 2000), cert. granted in part and denied in
part, 121 S. Ct. 1185 (2001).

7. “{Registered}”

Various proposed data elements
require the use of codes to identify
certain services and other information.
The Commission proposes, to the extent
possible, to use the codes and
definitions already accepted and in use
on the OASIS system. For example, for
the data element “product_name,” the
Commission proposes to use SC—
Scheduled system control and dispatch,
and RV—Reactive supply and vol.
control from the OASIS S&CP Document
data set.6 The Index of Customers,
however, will require the reporting of
more than just the OATT services.
Therefore, the OASIS registered codes
do not reflect the variety of services
offered by utilities under Part 35 of the
Commission’s regulations.

We invite comments as to whether the
same voluntary industry working
group(s) that seek industry consensus
and periodically recommend revisions
to the OASIS S&CP Document would be
available to aid the Commission in
developing and maintaining the various
codes for Index of Customer Data Sets,
or whether another approach would be
preferable.

8. “Ferc designation”

The ““ferc_designation” data element
is designed to identify the FERC-
approved designation for the tariff or
rate schedule that identifies the terms
and conditions of service and the
applicable rates. These data are the
same as required by § 35.9(a) and
35.9(b)(1) of the Commission’s
regulations. We have revised the OASIS
data element for “tariff designation”
because the data element also applies to
sales provided under a rate schedule.

9. Identifying Nonconforming Contracts

We invite comment on whether
respondents should identify
nonconforming contracts as part of their
Index of Customers submittals.

E. Electronic Format

The Commission is developing
software to capture, manage, and
disseminate its data. We invite
interested parties who wish to
participate in a pilot test of this data
collection to contact Barbara Bourque at
barbara.bourque@ferc.gov.

II1. Public Comment Procedure

This order specifies the data sets that
we are considering adopting as part of
a final rule in this proceeding. Prior to
taking final action on this proposal, we
are inviting comments from interested

6 OASIS S&CP Document, Appendix A-2,
AS_TYPE.
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persons on the proposals discussed in
this order and fully set out in the
attachments. The Commission invites
interested persons to submit comments,
data, views and other information
concerning matters set out in this order.

To facilitate the Commission’s review
of the comments, commenters are
requested to provide an executive
summary of their position on the issues
raised in this order, including any
revisions they would suggest to the
proposed data sets (along with the
reasons supporting their suggested
revisions), along with any related
matters or alternative proposals that
commenters may wish to discuss.
Commenters are requested to identify
each specific question posed by this
order that their discussion addresses
and to use appropriate headings.
Commenters should make comments as
specific as possible, and when
comments address specific data
elements or issues, use the same terms
as are used in this order. Commenters
should separately identify any
additional issues they wish to raise.
Commenters should double space their
comments.

Comments may be filed on paper or
electronically via the Internet and must
be received by the Commission within
30 days after publication of this order in
the Federal Register. All comments,
whether submitted electronically or in a
paper filing, should be preceded by a
caption identifying the name (Public
Utility Filing Requirements) and docket
number (Docket No. RM01-8-000) of
this proceeding and should reference
that they are being filed in response to
this order. Those filing electronically do
not need to make a paper filing. For
paper filings, the original and 14 copies
of such comments should be submitted
to the Office of the Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington DC 20426.

For the convenience of Commission
Staff, we request that paper filings be
accompanied by a computer diskette
copy in a Commission-prescribed format
(see discussion immediately below). We
request that the accompanying

computer diskette should have a label
providing the following information:
Docket No. RM01-8-000; the name of
the filing entity; the software and
version used to create the file; and the
name and telephone number of a
contact person. Any discrepancies
between the paper filing and the
accompanying diskette will be resolved
by reference to the paper filing.

Comments filed via the Internet must
be prepared in WordPerfect, MS Word,
Portable Document Format, or ASCII
format. To file the document, access the
Commission’s website at www.ferc.gov
and click on “e-Filing,” and then follow
the instructions for each screen. First
time users will have to establish a user
name and password. The Commission
will send an automatic acknowledgment
to the sender’s E-Mail address upon
receipt of comments.

User assistance for electronic filing is
available at 202—-208-0258 or by E-Mail
to efiling@ferc.fed.us. Comments should
not be submitted to the E-Mail address.
All comments will be placed in the
Commission’s public files and will be
available for inspection in the
Commission’s Public Reference Room at
888 First Street, NE., Washington DC
20426, during regular business hours.
Additionally, all comments may be
viewed, printed, or downloaded
remotely via the Internet through
FERC’s Homepage using the RIMS link.
User assistance for RIMS is available at
202-208-2222, or by E-mail to
RimsMaster@ferc.fed.us.

IV. Document Availability

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

From FERC’s Home Page on the
Internet, this information is available in

both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document is
available on CIPS in ASCII and
WordPerfect 8.0 format for viewing,
printing, and/or downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room.

User assistance is available for RIMS,
CIPS, and the Website during normal
business hours from our Help line at
(202) 208-2222 (E-Mail to
WebMaster@ferc.fed.us) or the Public
Reference at (202) 208-1371 (E-Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

The Commission Orders

Interested persons may file comments
on the proposed data sets as discussed
in this order and shown in Attachment
A to this order within thirty (30) days
of the date of publication of this order
in the Federal Register, as discussed in
the body of this order.

By the Commission.
Linwood A. Watson, Jr.,
Acting Secretary.

BILLING CODE 6560-50-P



Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/Proposed Rules 67139

ATTACHMENT A

FEDERAL ENERGY REGULATORY COMMISSION

INDEX OF CUSTOMERS' DATA SETS

Version 1.0

(Date issued)



67140 Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/Proposed Rules
Appendix A
RM01-8-000
The Standard Electric Contract and Transaction Report
Section Field Name Definition

F | C | T company_name Name of company (for consistency sake, it must be represented
the same as it is listed in the DUNS Report). This field will
include filing agent, seller and purchaser.

F | C| T rompany_duns DUNS Number for Company Unique Identification. A lookup
table will be necessary to validate this number.

F company_web_site_address Respondent’s Web Site Address "URL" where the Standard
Electric Contract and Transaction Report (SECToR) is located.

F contact_name Name of contact for the filing

F kontact_title Title of contact

F contact_address Street address for contact

F contact_city Contact city

F state_fk [Two character state or province abbreviation

F contact_zip Contact zip code

F country_name Country (USA, Canada, or Mexico) for contact address

F contact_phone Phone number of contact

F contact_email E-mail address of contact

F filing_quarter This is the period the filing is being submitted for. Valid
entries are QXYY where X is the number of the quarter filed
for and Y'Y is the last two digits of the year.

C contract_affiliate This is a flag to determine if the customer is an affiliate. Set to
Yes if the customer is an affiliate of the provider.

C ferc_contract_designation Valid Entries: FERC's designation, e.g., "FERC Electric
Tariff, Second Revised Volume No. 5, Schedule 2;" or "FERC
Electric Rate Schedule No. 126."

C contract_service_agreement_id Unique identifier for the contract. For example, the ID may
contain a string built by concatenating duns, tariff or rate
schedule number and company's contract number under tariff.

C contract_execution_dt Date contract was signed by contracting parties

C contract_commencement_dt [Date service under the contract commences

C contract_termination_dt Date contract is terminated (specified contract termination
date).

C cancellation_of_contract If the contract is terminated in the reporting quarter, flag it as
Terminated. T=terminated.

C actual _termination_dt [f parties terminate the contract at a date different from that
specified in the contract, "contract_termination_dt", then the
date must be specified here. The filer must also indicate under
'"CANCELLATION_OF_CONTRACT" if the contract is
terminated during the reporting quarter.

C | T fklass_name Transmission service class provided as defined in OASIS.
[Name of class. Valid entries are "Firm”, “Non-Firm”, "TTC",
"Secondary”, "N/A", or {registered}.

RMO01-8-000 Page 1
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RM01-8-000
The Standard Electric Contract and Transaction Report

Appendix A

Section

Field Name

Definition

C| T

quantity

Product quantity for the contract item identified. (Quantity —
like number of Megawatts per hour (energy sales) or Number
of Megawatts (transmission))

rate

Rate charged for this item per unit. Used with contract data
when a single rate is designated for a product. Used with
transaction data to designate the transaction period's weighted
average actual rate.

rate_min

Minimum rate to be charged per the contract, if a range is
specified. For the transaction report for commodity sales, the
minimum rate charged per unit for the transaction period.

rate_max

Maximum rate to be charged per the contract, if a range is
specified. For the transaction report for commodity sales, the
maximum rate charged per unit for the transaction period.

rate_desc

Description of rate. May reference FERC tariff, or, if a
discounted or negotiated rate, include algorithm.

units

The unit of measurement for the quantity and rates represented.
Examples include $/KW, $/MW and $/MWH.

point_of receipt_control_area

Point of receipt control area. Examples include "AEP",
"JACK", "FE"." ( SAME list of codes ~ see Point of Delivery
above)

point_of_deliver_control_area

Point of delivery control area. Examples include "AEP",
"JACK", and "FE". (These values will match what is provided
for in the OASIS).

point_of_receipt_specific_loc

The specific location for the point of receipt (POR) as spelled
out in the contract. Do not enter the control area, but rather the
POR indicated. Examples include "sub-station” and
"generation plant.”

point_of_delivery_specific_loc

The specific location for the point of delivery (POD) as spelled
out in the contract. Do not enter the control area, but rather the
POD indicated. Examples include "sub-station" and
'generation plant.”

begin_date

Beginning date of for the product specified (this should be
specified here as explicitly as it is specified in the contract, i.e.,
yyy+mo-+dd+hh+mm+ss+tz). TZ=time zone.

end_date

nding date for the product specified (this should be specified
here as explicitly as it is specified in the contract, i.e.,
yyy+mo-+dd+hh+mm+ss+tz). TZ=time zone.

extension_provision_desc

Description of extension provision. This field would contain

Text — for example *“Automatically renewed until canceled.”

RMO01-8-000

Page 2
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Appendix A
RM01-8-000

The Standard Electric Contract and Transaction Report

Section

Field Name

Definition

C|T

increment_name

[Name of increment. The Increment variable refers to both
contract and transaction data. For transmission information,
the service selected would be one of the following: H =
Hourly, D = Daily, W = Weekly, M = Monthly, Y = Yearly (or
IAnnually) or {Registered}. (New items may be included in
this list provided they are registered with FERC prior to their
inclusion in the filing.) For power sales, this variable refers to
type of sale engaged or transacted for.

increment_peaking_name

Name for increment peaking. For products, services or
transaction that are identified as "P" = on Peak, "OP" = Off-
Peak, "FP" = Full Period, "NA" = Not Applicable for this
product, service or transaction; or {registered}. (New items
may be included in this list provided they are registered with
FERC prior to their inclusion in the filing.)

product_name

A product is something being bought and sold, a type of
service or standard agreement.

Fxamples:

Point-To-Point

[Network

Capacity

Installed Capacity

SC - Scheduled system control and dispatch

IRV - Reactive supply and vol. control

IRF - Regulation and freq. response

E] - Energy imbalance

SP - Spinning reserve

SU - Supplemental reserve

DT - Dynamic Transfer

TL - Real Power Transmission Loss

BS - System Black Start Capability

Must Run Unit

Cost Based Power Sale

Economy Power Sale

Emergency Power Sale

General Purpose Power Sale

[Unit Power Sales

Border Sales

Specialized affiliate transactions

Interconnection Agreements

System Impact and/or Facilities Study Charge(s)
Direct Assignment Facilities Charge

{registered} (New products may be included in this list
provided they are registered with FERC prior to their inclusion
in the filing.)

RM01-8-000

Page 3
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RM01-8-000
The Standard Electric Contract and Transaction Report

Appendix A

Section

Field Name

Definition

C

T

product_sub_type_name

IName of product sub type, such as: A = Ancillary Service
cost-based), C = Capacity, CB = Cost-Based Power, I =
Installed Capacity, M = Market-Based Power, N = Network
[Transmission, P = Point-To-Point Transmission, or
{registered ).

product_type_name

[The "Product type name" includes: T =Electric Transmission ,
E = Energy, C = Capacity, S = Services, or {registered }

term_name

Name for term. LT = Long-Term (>= one year), ST= Short-
[Term (< one year).

transaction_end_dt

Transaction end date and time must be after the beginning of
the reporting quarter. Date must contain hours, minutes,
seconds (MM.DD.YYYY.HH.MM.SS.TZ) where minutes
land seconds are not provided, default to zeros. It is critical
that all Users have a clear and unambiguous representation of
time associated with all information. For this reason, all Data
Elements associated with time shall represent "wall clock”
times, which are NOT to be confused with other common
industry conventions such as "hour ending.”

total_transaction_charge

Total revenue for transaction, including for the commodity and
all other services related to the commodity sale under the terms
of the contract, including bundled ancillary and transmission
services provided by the respondent or others. This is in
dollars and cents.

transaction_begin_dt

Transaction begin date must be prior to the end of the reporting
quarter. Date must contain hours, minutes, seconds
MM.DD.YYYY.HH MM.SS.TZ) where minutes and
seconds are not provided, default to zeros.

transaction_quantity

The quantity of the product in this transaction. This could be a

iwhole number or it could include decimals.

RMO01-8-000

Page 4
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Appendix Al
RM01-8-000
The Standard Electric Contract and Transaction Report

Section: (F = Filer Identification, C = Contract Data, and T = Transaction Data)
{registered}: This designation makes note that the Commission expects additional variables to
be included in the category. Additional entries which the filing parties wish to include must be
registered.

Time Frame: It is critical that all Users have a clear and unambiguous representation of time
associated with all information. For this reason, all Data Elements associated with time shalil
represent "wall clock" times, which are NOT to be confused with other common industry
conventions such as "hour ending."

Time Zone: The IoC utilizes the OASIS definition for time zone. Valid entres include: AD,
AS = Atlantic Time; ED, ES = Eastern Time; CD, CS = Central Time; MD, MS = Mountain
Time; PD, PS = Pacific Time; and UT = Universal Time.

RMO01-8-000 Page 5
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Appendix C
RMOT-8-000
Distinguishing between Short-Term and Long-Term Transmission Contracts
"_“.”-_- . ) | Fiﬂ Mon-Finm o
Datn Element: Poinil-To-Point Transmission
5-T L-T
General Information Bequired:
Service Agreement Date X o
Transmiszion Provider N X
Transmission Customer X X
Application Deposit X b
Commencement of Service X X
Termination of Service X X
Service Agreement Execution Date X x
pecification's Required: =+~ - okl
Term of Transaction MN/A X
Start Deste of Transaction (Cosresponds 1o Commencement of /A X
Service)
Termination Drate of Transaction MNIA X
Description of Capacity and Energy 1o be transmitted by NIA X
Transmission Provider including the electric control area in which the
transaction orginates
Point of Receipt MIA X
r]-elivenl:lg P".:ITl_'r’ MIA X
Point of Delivery MiA X
Receiving Party MIA X
Maximum amount of Capacity and Energy to be transmitted BMiA X
(Reserved Capacity).
Dresignation of party(ies) subject bo reciprocal service obligation MA X
Mame of any Inervening Systems providing transmission service A x
Transmission Charge /A X
Svstem Impact andfor Facilities Study Chargeds) MNiA X
Drirect Assignment Facilities Charge A X
Ancillary Services Chorpes A b
Note: Identification From Order 888, Attachment A. General information required from pages 1 & 2 of the
standard form; and Specifications required are from 3 & 4 of the standard form.

RMO1-8-000

[FR Doc. 01-32005 Filed 12—-27-01; 8:45 am]
BILLING CODE 6560-50—C

Page 12
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 500

[Docket No. 01N-0284]

Import Tolerances; Extension of
Comment Period; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking; extension of comment
period; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting an
extension of comment period for an
advance notice of proposed rulemaking
(ANPRM) that appeared in the Federal
Register of December 7, 2001 (66 FR
63519). The document gave notice that
FDA is extending the comment period
for the ANPRM that appeared in the
Federal Register of August 10, 2001 (66
FR 42167), concerning regulation for
establishing import drug residue
tolerances for imported food products of
animal origin for drugs that are used in
other countries, but that are unapproved
new animal drugs in the United States.
The document was published with an
inadvertent error. This document
corrects that error.

DATES: The extension of the comment
period to March 11, 2002, and this
correction were effective on December
7,2001.

FOR FURTHER INFORMATION CONTACT:
Doris B. Tucker, Office of Policy,
Planning, and Legislation (HF-27), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
7010.

SUPPLEMENTARY INFORMATION: In FR Doc.
01-30331, appearing on page 63519 in
the Federal Register of December 7,
2001, the following correction is made:

1. On page 63519, in the second
column under the heading ADDRESSES,
the mail code for the Dockets
Management Branch is corrected to read
“HFA-305.”

Dated: December 19, 2001.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 01-31877 Filed 12—27-01; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[AZ,CA,HI,NV-066-MSWhb; FRL-7123-1]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants: Negative Declarations;
Municipal Waste Combustion; Arizona;
California; Hawaii; Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the small Municipal Waste Combustion
(MWQ) units section 111(d) plan
negative declarations submitted by the
States of Arizona, California, Hawaii,
and Nevada. These negative
declarations certify that small MWC
units subject to the requirements of
sections 111(d) and 129 of the Clean Air
Act do not exist in these States.

In the Rules section of this Federal
Register, EPA is approving each State’s
negative declaration as a direct final
rule without prior proposal because the
Agency views this as noncontroversial
and anticipates no relevant adverse
comments to this action. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rulemaking based on
this proposed action. EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments must be received in
writing by January 28, 2002.
ADDRESSES: Written comments should
be addressed to Andrew Steckel, U.S.
Environmental Protection Agency,
Region IX, Rulemaking Office (AIR—4),
Air Division, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Copies of the documents relevant to
this proposed rule are available for
public inspection at EPA’s Region IX
office during normal business hours.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne Street
(AIR—4), San Francisco, CA 94105-3901,
Telephone: (415) 947-4124.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
action which is located in the Rules
section of this Federal Register.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 6, 2001.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. 01-31944 Filed 12—27-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 258

[FRN=7122-4]

RIN 2090-AA30

Project XL Site-Specific Rulemaking

for Implementing Waste Treatment
Systems at Two Virginia Landfills

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing a site-
specific rule to implement a project
under the Project XL program, an EPA
initiative which encourages regulated
entities to achieve better environmental
results at decreased costs at their
facilities. Today’s proposal would
provide regulatory flexibility under the
Resource Conservation and Recovery
Act (RCRA), as amended, at two
Virginia landfills: The Maplewood
Recycling and Waste Disposal Facility,
located in Amelia County, Virginia
(Maplewood Landfill); and the King
George County Landfill and Recycling
Facility, located in King George County,
Virginia (King George Landfill). The
Maplewood Landfill is owned and
operated by USA Waste of Virginia, Inc.,
and the King George Landfill is owned
by King George County and operated by
King George Landfills, Inc. USA Waste
of Virginia, Inc. and King George
Landfills, Inc. are both subsidiaries of
Waste Management, Inc., and will be
referred to collectively as “Waste
Management.” Maplewood Landfill and
King George Landfill, both of which are
municipal solid waste landfills
(MSWLFs), will be referred to
collectively as the “Virginia Project XL
Landfills”.

On September 29, 2000, EPA, USA
Waste of Virginia, Inc., and King George
Landfills, Inc., signed the Final Project
Agreement (FPA) for this project, which
would allow the addition of liquids to
the landfills. This addition of liquids is
expected to accelerate the
biodegradation of landfill waste,
decrease the time it takes for the waste
to reach stabilization in the landfill,
facilitate the management of leachate
and other liquid wastes, and promote
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recovery of landfill gas. The principal
objectives of this XL project are to
demonstrate that the alternative liners
installed at the Virginia Project XL
Landfills are as protective as the liner
prescribed in EPA MSWLF regulations
over which leachate recirculation is
allowed under existing RCRA
regulations, and to assess the effects of
applying differing amounts of liquids to
landfills. In order to carry out this
project, Waste Management will need
relief from certain requirements in EPA
regulations which set forth design and
operating criteria for MSWLFs,
requirements which would otherwise
preclude the addition of liquids at these
landfills. Today’s proposed rule would
allow the Virginia Landfills to apply
collected, non-containerized non-
hazardous bulk liquids (including
landfill leachate, as further described as
follows) to the landfills.

This proposed rule would require
compliance with each of the design,
monitoring, record keeping, reporting,
and operational requirements contained
in this proposed rule, as well as MSWLF
regulations not affected by this rule.
Upon completion of the rulemaking,
these requirements and conditions
would be enforceable in the same way
that current RCRA standards for solid
waste landfills are enforceable to ensure
that management of non-hazardous
solid waste is performed in a manner
that is protective of human health and
the environment. Today’s proposed
rulemaking would not affect the
provisions or applicability of any other
existing or future regulations.

The Virginia XL Project Landfills
comprise two of several landfills,
located in different geographic and
climactic regions across the country,
that are testing bioreactor technology
under Project XL. The bioreactor
approach planned for the King George
County Landfill involves application of
about twice the quantity of liquid that
is applied at the Maplewood Landfill.
Other XL projects which are testing
bioreactor techniques included the Yolo
County, California XL Project (final rule
published in the Federal Register at 66
FR 42441, August 13, 2001), and the
Buncombe County, North Carolina XL
Project (final rule published in the
Federal Register at 66 FR 44061, August
22, 2001).

DATES: Public Comments: Comments on
this proposed rule must be received on
or before January 28, 2002.

Public Hearing: Commentors may
request a public hearing by January 14,
2002 during the public comment period.
Commentors must state the basis for
requesting the public hearing. If EPA

determines there is sufficient reason to
hold a public hearing, it will do so no
later than January 18, 2002, during the
last week of the public comment period.
If a public hearing is scheduled, the
date, time, and location will be made
available through a Federal Register
notice or may be obtained by contacting
Mr. Steven J. Donohue at the EPA
Region 3 Office. If a public hearing is
held, it will take place in Virginia.
ADDRESSES: Comments: Written
comments should be mailed to the
RCRA Information Center Docket Clerk
(5305W), U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Please submit
an original and two copies of all
comments and refer to Docket Number
F-2001-WVLP-FFFFF. A copy should
also be sent to Ms. Sherri Walker at the
U.S. Environmental Protection Agency,
1200 Pennsylvania Ave., NW., (1807)
Washington DC 20460.

EPA will also accept comments
electronically. Comments should be
addressed to the following Internet
address: walker.sherri@epa.gov.
Electronic comments must be submitted
as an ASCII, WordPerfect 5.1/6.1/7/8/9
format file and avoid the use of special
characters or any form of encryption.
Electronic comments will be transferred
into a paper version for the official
record. EPA will attempt to clarify
electronic comments if there is an
apparent error in transmission.

Request to Speak at Hearing: Requests
to speak at a hearing should be mailed
to the RCRA Information Center Docket
Clerk (5303G), U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460.
Please send an original and three copies
of all comments and refer to Docket
Number F-2001-WVLP-FFFFF. A copy
should also be sent to Ms. Sherri Walker
at the U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
(1807) Washington DC 20460.

Viewing Projects Materials: A docket
containing the proposed rule,
supporting materials, and public
comments is available for public
inspection and copying at the RCRA
Information Center (RIC) located at
Crystal Gateway, 1235 Jefferson Davis
Highway, First Floor, Arlington,
Virginia. The RIC is open from 9:00 a.m.
to 4:00 p.m., Monday through Friday,
excluding federal holidays. The public
is encouraged to phone in advance to
review docket materials. Appointments
can be scheduled by phoning the Docket
Office at (703) 603—9230. Refer to RCRA
Docket Number F-2001-WVLP-FFFFF.
The public may copy a maximum of 100
pages from any regulatory docket at no

charge. Additional copies are $0.15 per
page. Project materials are also available
for review on the world wide web at:
http://www.epa.gov/projectxl/
virginialandfills/index.htm.

A duplicate copy of the docket is
available for inspection and copying at
the EPA Region 3 Library located at
1650 Arch Street, Philadelphia, PA
19103. Appointments can be scheduled
by phoning the Library at (215) 814—
5254.

FOR FURTHER INFORMATION CONTACT: Mr.
Steven Donohue at the U.S.
Environmental Protection Agency,
Region 3, (3EI00), 1650 Arch Street,
Philadelphia, Pennsylvania 19103 or
Ms. Sherri Walker at the U.S.
Environmental Protection Agency,
Office of Environmental Policy
Innovation, 1200 Pennsylvania Ave.
NW. (1807), Washington DC 20460. Mr.
Donohue may be contacted at (215) 814—
3215. Further information on today’s
action may also be obtained on the
world wide web at http://www.epa.gov/
projectxl/. Questions to EPA regarding
today’s action can be directed to Mr.
Donohue at (215) 814-3215
donohue.steven@epa.gov or Ms. Walker
at (202) 260-4295,
walker.sherri@epa.gov.

SUPPLEMENTARY INFORMATION:
Outline of Today’s Document

The information presented in this
preamble is arranged as follows:

I. What is EPA’s Legal Authority to
promulgate today’s proposed rule?
II. Background

A. What is Project XL?

B. What are Bioreactor Landfills?

III. The Virginia Project XL Landfills

A. Overview

B. Description of the Project

C. What Kind of Liner Is Required by
Current Federal Regulations?

D. How Are the Liners at the Virginia XL
Landfills Constructed?

E. What Environmental Benefits Would
Result from the Proposed Bioreactor
Landfill Project Proposal?

F. How Have Various Stakeholders Been
Involved in this Project?

G. How Will this Project Result in Cost
Savings and Paperwork Reduction?

H. How Long Will this Project Last and
When Will it Be Complete?

IV. What Regulatory Changes will be
Necessary to Implement this Project?

A. Existing Liquid Restrictions for
MSWLFs (40 CFR 258.28)

B. Proposed Site-Specific Rule

V. Additional Information

A. How to Request a Public Hearing

B. How Does this Rule Comply With
Executive Order 12866: Regulatory
Planning and Review?

C. Is a Regulatory Flexibility Analysis
Required?
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D. Is an Information Collection Request
Required for this Project Under the
Paperwork Reduction Act?

E. Does This Project Trigger the
Requirements of the Unfunded Mandates
Reform Act?

F. How Does this Rule Comply with
Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks?

G. How Does this Rule Comply With
Executive Order 13132: Federalism?

H. How Does this Rule Comply with
Executive Order 13175: Consultation and
Coordination with Indian Tribal
Governments?

. How Does this Rule Comply with the
National Technology Transfer and
Advancement Act?

J. Does this Rule Comply with Executive
Order 13211: Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use?

I. What Is EPA’s Legal Authority To
Promulgate Today’s Proposed Rule?

—

This rule is proposed under the
authority of Sections 1008, 2002, 4004,
and 4010 of the Solid Waste Disposal
Act of 1970, as amended by the
Resource Conservation and Recovery
Act, as amended (42 U.S.C. 6907, 6912,
6945, and 6949a).

II. Background

A. What Is Project XL?

Project XL is an EPA initiative to
allow regulated entities to achieve better
environmental results at less cost.
Project XL—‘eXcellence and
Leadership”—was announced on March
16, 1995 as a central part of the National
Performance Review and EPA’s efforts
to reinvent environmental protection.
See 60 FR 27282 (May 23, 1995).
Specifically, Project XL gives a limited
number of regulated entities the
opportunity to develop their own pilot
projects and alternative strategies to
achieve environmental performance that
is superior to what would be achieved
through compliance with current and
reasonably anticipated future
regulations. These efforts are crucial to
the Agency’s ability to test new
regulatory strategies that reduce
regulatory burden and promote
economic growth while achieving better
environmental and public health
protection. The Agency intends to
evaluate the results of this and other XL
projects to determine which specific
elements of the projects, if any, should
be more broadly applied to other
regulated entities for the benefit of both
the economy and the environment.

Project XL is intended to allow EPA
to experiment with new or pilot projects
that provide alternative approaches to
regulatory requirements, both to assess
whether they provide benefits at the

specific facility affected, and whether
these projects should be considered for
wider application. Such pilot projects
allow EPA to proceed more quickly than
would be possible when undertaking
changes on a nationwide basis. EPA
may modify rules, on a site-or state-
specific basis, that represent one of
several possible policy approaches
within a more general statutory
directive, so long as the alternative
being used is permissible under the
statute.

Adoption of such alternative
approaches or interpretations in the
context of a given XL project is not an
indication that EPA plans to adopt that
interpretation as a general matter or
even in the context of other XL projects.
It would be inconsistent with the
forward-looking nature of these pilot
projects to adopt such innovative
approaches prematurely on a
widespread basis without first
determining whether or not they are
potentially viable in practice and
successful for the particular projects
that embody them. These pilot projects
are not intended to be a means for
piecemeal revision of entire programs.

EPA believes that adopting alternative
policy approaches and/or
interpretations, on a limited, site-or
state-specific basis and in connection
with a carefully selected pilot project, is
consistent with the expectations of
Congress about EPA’s role in
implementing the environmental
statutes (so long as EPA acts within the
discretion allowed by the statute).
Congress recognizes that there is a need
for experimentation and research, as
well as ongoing reevaluation of
environmental programs, is reflected in
a variety of statutory provisions, e.g.,
§8001 of RCRA, (42 U.S.C. 6981).

Under Project XL, participants in four
categories (facilities, industry sectors,
governmental agencies, and
communities) are offered the
opportunity to develop common sense,
cost-effective strategies that will replace
or modify specific regulatory
requirements on the condition that they
produce and demonstrate superior
environmental performance. To
participate in Project XL, applicants
must develop alternative pollution
reduction strategies pursuant to eight
criteria: (1) Superior environmental
performance; (2) cost savings and
paperwork reduction; (3) stakeholder
involvement and support; (4) test of an
innovative strategy; (5) transferability;
(6) feasibility; (7) identification of
monitoring, reporting, and evaluation
methods; and (8) avoidance of shifting
risk burden. The project must have full
support of affected federal, state, and

tribal agencies (where applicable) to be
selected, approved and implemented.
For more information about the XL
criteria, readers should refer to two
descriptive documents published in the
Federal Register (60 FR 27282,
published May 23, 1995 and 62 FR
19872, published April 23, 1997) and
the document entitled “Principles for
Development of Project XL Final Project
Agreements,” dated December 1, 1995.

Development of an XL Project has
four basic phases: The initial pre-
proposal phase where the project
sponsor comes up with an innovative
concept that it would like EPA to
consider for the XL program; the second
phase where the project sponsor works
with EPA and interested stakeholders in
developing its XL proposal; the third
phase where EPA, local regulatory
agencies, and other interested
stakeholders review the XL proposal;
and the fourth phase where the project
sponsor works with EPA, local
regulatory agencies, and interested
stakeholders in developing the Final
Project Agreements (FPA) and legal
mechanisms. After the designated
participants sign the FPA and after
promulgation of the required federal,
state and local legal mechanisms, the XL
project is implemented and the results
are evaluated.

The FPA is a non-binding written
agreement between the project sponsor
and regulatory agencies. The FPA
contains a detailed description of the
proposed project. It addresses the eight
Project XL criteria and discusses how
EPA expects the project criteria to be
met. The FPA identifies performance
goals and indicators which will enable
the project sponsor to demonstrate
superior environmental benefits. The
FPA also discusses administration of the
agreement, including dispute resolution
and conditions for termination of the
agreement. On September 29, 2000, EPA
Region 3 and Office of Solid Waste,
joined by Virginia Department of
Environmental Quality, and USA Waste
of Virginia, Inc. signed the FPA for the
project. The Final Project Agreement is
available to the public at the EPA RCRA
Docket in Washington, DC and at the
EPA Region 3 Library in Philadelphia.

B. What Are Bioreactor Landfills?

A bioreactor landfill is generally
defined as a landfill operated to
transform and stabilize the readily and
moderately decomposable organic
constituents of the waste stream by
purposeful control to enhance
microbiological processes. Bioreactor
landfills often employ addition of
liquids such as leachate. A byproduct of
the waste decomposition process is
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landfill gas, which includes methane,
carbon dioxide, hazardous air pollutants
and volatile organic compounds (VOC).
Landfill gases are produced sooner in a
bioreactor than in a conventional
landfill. Therefore, bioreactors typically
incorporate state-of-the-art landfill gas
collection systems to collect and control
landfill gas upon start up of the liquid
addition process.

On April 6, 2000, EPA published a
notice in the Federal Register
requesting information on bioreactor
landfills, because the Agency is
considering whether and to what extent
the Criteria for Municipal Solid Waste
Landfills, 40 CFR part 258, should be
revised to allow for leachate
recirculation over alternative liners in
MSWLFs (65 FR 18015). EPA is seeking
information about liquid additions and
leachate recirculation in MSWLFs to the
extent currently allowed, i.e., in
MSWLFs designed and constructed with
a composite liner as specified in 40 CFR
258.40(a)(2).

Proponents of bioreactor technology
note that operation of MSWLFs as
bioreactors provide a number of
environmental benefits, including an
increased rate of waste decomposition,
which in turn would extend the
operating life of the landfill and lessen
the need for additional landfill space or
other disposal options. Bioreactors also
decrease, or at times eliminate, the
quantity of leachate requiring treatment
and offsite disposal. Several studies
have shown that leachate quality
improves over time when leachate is
recirculated on a regular basis. For all of
these reasons bioreactors are expected to
decrease potential environmental risks
and costs associated with leachate
management, treatment and offsite
disposal. Additionally, use of bioreactor
techniques is expected to shorten the
length of time the liner will be exposed
to leachate and this should lower the
long term potential for leachate
migration into the subsurface
environment. Bioreactors are also
expected to reduce post-closure care
costs and risks, due to the accelerated,
controlled settlement of the solid waste
during landfill operation. Finally,
bioreactors provide for greater
opportunity for recovery of methane gas
for energy production since methane is
produced earlier and in a larger quantity
than a normal MSWLF.

EPA is implementing several
additional related XL pilot projects
involving operation of landfills as
bioreactors throughout the country.
These additional landfill projects will
enable EPA to evaluate benefits of
different alternative liners and leachate
recirculation systems under various

climatic and operating conditions. As
expressed in the above-referenced April
2000 Federal Register notice, EPA is
interested in assessing the performance
of landfills operated as bioreactors, and
these XL projects could contribute
valuable data.

The Virginia Project XL Landfills and
other XL projects would provide
additional information on the
performance of MSWLFs when liquids
are added to the landfill. The Agency is
also interested in assessing how
different types of alternative liners
perform when liquids are added to the
landfill, including maintaining a
hydraulic head at acceptable levels.

III. The Virginia Project XL Landfills

A. Overview

The Virginia Project XL Landfills
consists of the Maplewood Landfill and
the King George Landfill. The
Maplewood Landfill is located in
Amelia County, Virginia, approximately
30 miles southwest of Richmond,
Virginia. The Maplewood Landfill will
cover a total area of about 404 acres
upon completion. Construction of the
first phases started in 1992.
Construction of the most recent phase
was completed in 1997. The King
George County Landfill is located in
King George County, Virginia,
approximately 50 miles north-northeast
of Richmond, Virginia. The King George
Landfill will cover a total area of about
290 acres upon completion. The first
phase of liner system construction
began in 1996. Construction of
additional liner system areas has been
performed every year since 1996.

The Maplewood Landfill is owned
and operated by USA Waste of Virginia,
Inc., and the King George Landfill is
owned by King George County and
operated by King George Landfills, Inc.
USA Waste of Virginia, Inc. and King
George Landfills, Inc. are both
subsidiaries of Waste Management, Inc.,
and will be referred to collectively
hereinafter as ““Waste Management.”
Maplewood Landfill and King George
Landfill, both of which are municipal
solid waste landfills (MSWLFs), will
hereinafter be referred to collectively as
the “Virginia Project XL Landfills.”

B. Description of the Project

This proposed rule would provide for
the addition of liquid wastes to certain
areas of the Maplewood Landfill and the
King George Landfill.

The goal for the Maplewood Landfill
is to recirculate as much leachate as is
generated at the facility. Based on
facility records, the facility generated
approximately 3,000,000 gallons of

leachate in 1999 (a relatively dry year).
Under this XL project, between
3,000,000 and 4,000,000 gallons of
liquid would be applied at the landfill
per year. The liquid application rate
would be an average of 10,960 gallons
per day, based on an application rate of
4,000,000 gallons per year. In order to
comply with the requirements of the
proposed rule and provide the
appropriate test conditions for
biodegradation of the waste, the exact
liquid application rate will be
determined by Waste Management
during implementation of the project.
The proposed project area in the
Maplewood Landfill will be in ‘Phase
Development Areas” 1 and 2 (leachate
recirculation areas) and 3, 4, and 11
(monitored control areas without
leachate recirculation). The total size of
the Phase 1, 2, 3, 4 and 11 Phase
Development Areas is approximately 48
acres.

During dry periods of lower or no
leachate generation, liquids other than
leachate could also be added, including
non-hazardous liquids such as storm
water and truck wash water. The liquids
would be applied in trenches, excavated
into the surface of the landfill in the
Phases 1 and 2 areas (approximately 10
acres in size). Phases 3, 4, and 11 will
be used as control cells—no liquid will
be applied to these areas, only rainwater
that naturally falls and percolates
beneath the landfill surface will enter
the waste in these areas or phases.

The goal for the King George County
Landfill is to recirculate as much
leachate as is generated at the facility
and to add sufficient additional liquid
to make a total liquids application of
between 7,000,000 and 8,000,000
gallons per year. Based on facility
records for the past three years, the
facility generates approximately
3,500,000 gallons of leachate per year.
Based on estimates of storm water
runoff quantities and the storage
capacity of the storm water management
ponds at the site, approximately
8,000,000 gallons or more of storm
water is expected to be made available
for application to the landfill waste. The
liquid application rate would be, on
average, about 22,000 gallons per day
based on an estimated application rate
of 8,000,000 gallons per year. In order
to comply with the requirements of the
proposed rule and provide the
appropriate test conditions for
biodegradation of the waste, the exact
liquid application rate will be
determined by Waste Management
during implementation of the project.

The overall study area in the King
George Landfill will be established
within the Municipal Solid Waste Cells
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2, 3, and 4. The total size of Cells 2, 3,
and 4 is approximately 59 acres. Liquid
will be applied only in Cell 3,
approximately 10 acres in size. Cells 2
and 4 will be control cells in which no
liquids will be applied. Cell 1 was being
filled with waste in July 2001.

As stated earlier, the bioreactor
program that would be implemented at
the King George County Landfill
involves application to the waste of
about twice the quantity of liquid that
is applied at the Maplewood Landfill. In
the bioreactor at this landfill, conditions
will be established that are intended to
significantly increase the rate of
degradation of waste during the
operating life of the landfill to achieve
the benefits identified in the FPA.
Although the process of recirculating
leachate provides much of the moisture
needed to enhance biological
degradation of waste, research reported
in “Active Municipal Waste Landfill
Operations: A Biochemical Reactor”
Reinhart, 1995 (Reinhart 1995) found
that the quantity of liquid needed to
reach water holding or field capacity of
the waste to potentially maximize the
rate of biodegradation is typically much
greater than the quantity of leachate
generated at a MSWLF. The Reinhart
1995 report is available for review in the
docket for this proposed rule. As part of
the comparison of different rates of
liquid addition inherent in this project,
sources of liquid other than leachate
will be used to supply the additional
quantity of liquid needed at the King
George Landfill. These sources could
include storm water, truck wash water
and other non-hazardous liquid waste.
For this project, these liquids may be
discharged into the landfill leachate
storage tanks to supplement the leachate
and the resulting mixture would then be
distributed over the bioreactor test area.

The liquids application system at both
Virginia XL landfills will be constructed
using typical trench construction
methods and may include other
methods developed during the
implementation of the program. The
construction methods are described in
detail in the Application for Project XL
Landfill Bioreactor Systems King George
County Landfill and Maplewood
Recycling and Waste Disposal Facility,
submitted to U.S. EPA, prepared by
GeoSyntec Consultants, May 30, 2000
(May 2000, GeoSyntec Report). The May
2000, GeoSyntec Report can be found in
the docket for this proposed rule.

The liquids infiltration or
“application capacity” of each landfill
is the amount of liquid that can be
expected to flow by gravity from all of
the trenches. This quantity has been
estimated using the methodology

described in “Analysis Procedures for
Design of Leachate Recirculation
Systems,” T.B. Maier in June, 1998. The
T.B. Maier report can be found in the
docket for this proposed rule. This
method involves estimating the
moisture content of the waste (typically
15 to 25 percent without liquid
application), the hydraulic properties of
the waste, the moisture retention
capacity (field capacity) of the waste
(typically 40 percent), and the head of
liquid on the trench. Using this
information, the infiltration rate of
liquid into the waste from one 400 foot
long trench is calculated; the total
application capacity equals the
combined infiltration rate of all six
trenches. As shown in the May 2000,
GeoSyntec Report, the total application
capacity of the group of six trenches is
calculated to be about 110,000 gallons
per day, which is much greater than the
proposed average application rate of
either 10,960 gallons per day or the
22,000 gallons per day for Maplewood
and King George Landfills, respectively.
The exact number and length of the
trenches will be determined during the
implementation of the project but at a
minimum will be adequate to provide
for the proposed average application
rates. The May 2000, GeoSyntec Report
can be found in the docket for this
proposed rule.

EPA’s RCRA MSWLF operating
criteria require that MSWLFs be
designed and constructed with a
leachate collection system that can
ensure a hydraulic head (leachate layer)
above the liner of 30 centimeters (cm) or
less, i.e., approximately 12 inches. The
operator must monitor the depth of
liquid (or thickness of “head”) and
ensure no more than 30 cm of head is
on the liner. The impact of the proposed
liquid application activities on the
thickness of head on the liner systems
was evaluated using the Hydrologic
Evaluation of Landfill Performance
(HELP) model. This model is in the May
2000, GeoSyntec Report and is available
in the docket for this proposed rule.
First, the hydrologic evaluation was
performed assuming that no liquid is
applied; then, the evaluation was
performed for the liquid application
condition under the assumptions that
4,000,000 and 8,000,000 gallons per
year would be recirculated at the
Maplewood and King George Landfills,
respectively. These calculations show
that a head of 30 cm or less is expected
on both the Maplewood and the King
George liner. The King George Landfill
is expected to maintain a lower head
than the Maplewood Landfill because
the drainage layer material at the King

George landfill is approximately 100
times more permeable than the drainage
layer material at the Maplewood
landfill. This is why King George was
selected for an application rate of twice
the volume of liquids that will be
applied to the Maplewood Landfill.

The primary liner system of both
landfills is underlain by a secondary
liner and leachate collection system.
Sumps are located at the low point of
each cell in each system and will be
monitored for the depth of liquid on a
monthly basis. As needed and required,
liquid in the sumps is collected and
controlled as leachate. Samples are
collected to evaluate the characteristics
of the liquids. If the test results from the
sampled liquid or the monitoring of the
leachate level indicate that there is a
potential leak in the primary liner
system, then the need for a larger pump
will be evaluated and the liquid level in
the primary system will be further
evaluated and monitored to minimize
the liquid depth above the primary
liner. The liner leakage rate will be
evaluated and the leachate injection rate
may be reduced, if necessary, to control
the rate of flow into the secondary
leachate collection system. Waste
Management will monitor the depth of
liquid on the liners of both landfills
throughout the XL Project period, and
will ensure that less than the 30 cm
maximum head is maintained, in
accordance with regulations. This
proposed rule would not alter Waste
Management’s obligation to maintain
less than 30 cm of head on the liners at
both Virginia XL landfills.

It is necessary that the on-site leachate
storage structures at both the Virginia
Project XL Landfills have enough
capacity to store the leachate needed for
later application to the test areas in the
landfills. Liquid will be collected and
stored for application when conditions
are relatively dry. The storage capacity
of the leachate tanks at the Maplewood
Landfill is approximately 500,000
gallons, this represents approximately a
two months supply of leachate at a
application rate of 4 million gallons per
year.

During operation of the bioreactor
system, leachate storage structures will
also be used to temporarily store
leachate at times when it is not or
cannot be recirculated. As a minimum,
the tanks will need to store the quantity
of leachate generated over a period of
several days. The May 2000, GeoSyntec
Report states that the Maplewood
Landfill generated approximately 3
million gallons of leachate in 1999. The
500,000 gallon storage at Maplewood
Landfill represents over a two month
storage capacity of leachate at a
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generation rate of 3 million gallons per
year. Therefore, the facility has adequate
leachate storage capacity for operation
of the bioreactor system. As a
contingency, during times when
leachate generation exceeds the rate of
recirculation in and storage capacity,
leachate could be hauled off-site as is
currently being done.

In the May 2000, GeoSyntec Report,
Waste Management’s consultant
evaluated the physical stability of the
waste at the Virginia Project XL
Landfills under bioreactor operating
conditions. GeoSyntec Consultants
submitted this engineering evaluation to
the Virginia Department of
Environmental Quality (VADEQ) as a
part of their application for a permit
modification for the bioreactor testing at
the Virginia Project XL Landfills. A
static stability analysis conducted for
the slopes of the Virginia XL Landfills
shows a factor of safety (FOS) of greater
than the minimum value of 1.5 was
maintained even with the addition of
the liquid application trenches and a
phreatic or subsurface leachate/water
table surface in the landfill cell
associated with the addition of liquids
in the trench. The calculated FOS for
the existing conditions and under the
leachate recirculation scenarios
remained unchanged in both the
Virginia Project XL Landfills since the
critical failure surface is located outside
the areas that will be wetted by liquid
addition during the bioreactor testing or
the added liquid does not change the
location of the critical surface. The
GeoSyntec stability evaluation can be
found in the docket for this proposed
rule.

EPA and Waste Management expect
that the addition of liquids to the
landfills will accelerate the production
of landfill gases; indeed, one of the
benefits of bioreactor landfills is that the
time interval during which landfill gas
is generated should be compressed,
thereby facilitating its collection and
potential conversion to a useful energy
source. Landfill gas generation will start
sooner and end sooner in landfills
where liquids are recirculated. EPA’s
Standards of Performance for Municipal
Solid Waste Landfills, 40 CFR part 60,
subpart WWW, requires large landfills
that meet the emissions threshold to
perform landfill gas monitoring and
install a collection and control system
as specified in the regulation in areas
where wastes are over a certain age.
Effective November 1999, Waste
Management installed, and is operating,
an active (i.e. vacuum induced) landfill
gas collection system in Phases 1, 2 and
3 at the Maplewood Landfill. An active
gas collection system became

operational at the King George Landfill
on December 10, 2000. In addition, on
September 1, 2001 Waste Management
signed an agreement with a private
energy development company to
construct a 9MW power plant fueled by
landfill gas at the Maplewood Landfill.
Waste Management is currently
negotiating a similar gas/energy
recovery agreement for the King George
Landfill.

This XL Project will comply with the
subpart WWW performance standards
for MSWLFs under the federal Clean Air
Act. Waste Management will continue
to provide subpart WWW-compliant
landfill gas monitoring, collection and
control during and following the
application of liquids at the landfills.
Waste Management’s obligations with
respect to landfill gas will be set forth
in a Federally Enforceable State
Operating Permit (FESOP). The VADEQ
is the regulatory agency which, under
the federal Clean Air Act, has air
permitting authority for both landfills.
The VADEQ has issued a New Source
Review Permit 9 VAC 5-80-10 (NSR)
for the King George Landfill which
contains the enforceable parameters and
requirements reflecting the New Source
Performance Standards (NSPS)—
compliant gas collection, control and
monitoring. In addition, on July 31,
2001, VADEQ issued a Title V Operating
Permit 9 VAC 5-80-50 et. seq. (Title V),
for the King George Landfill. Both the
Title V permit and the underlying NSR
permit issued by VADEQ are considered
Federally enforceable. An NSR Permit
for the Maplewood Landfill is under
development. An NSR Permit will be in
place for each landfill prior to the
addition of liquids, and will include at
least the following provisions:

1. Waste Management will enhance
the gas collection and control systems at
the landfills (e.g. using additional
extraction wells or trenches or by
enhancing the cover over affected areas.)
This will be done at the discretion of
Waste Management, or as directed by
VADEQ, if it is determined that there is
a potential to exceed the applicable air
quality permit requirements or New
Source Performance Standards during
evaluation of routine monitoring data or
if odor problems or air quality problems
occur. The system will be expanded as
needed (e.g., using additional extraction
wells or trenches or by placing
additional cover or tarps over affected
areas) to ensure compliance with the
applicable air quality permit
requirements.

2. The performance of the landfill gas
extraction systems at the Virginia
Project XL Landfills will be documented
and assessed by obtaining monitoring

data from the gas extraction wells and
the landfill surface for parameters such
as methane, carbon dioxide, oxygen,
non-methane organic compounds
(NMOCs) and other constituent
concentrations, in accord with 40 CFR
part 60, subpart WWW. The gas
temperature at the well heads will also
be monitored as required by subpart
WWW.

3. A baseline round of air monitoring
at each landfill will be completed prior
to the introduction of liquids, and the
monitoring will continue for the
duration of the project.

4. Collected landfill gas will be
controlled through the use of an active
gas control system at both sites.

The site stakeholders, listed in
Section F of today’s proposed rule,
recognize that the increased production
of landfill gas may result in an increase
in the flow rate of NOx emissions from
any flares or other gas processing
equipment installed as part of the
project. Air quality permits for these
emissions may need to be amended to
allow the implementation of the XL
Project.

In the FPA Waste Management
committed to exploring alternative uses
for the collected gas other than flaring.
On September 1, 2001 Waste
Management signed an agreement with
a private energy development company
to construct a 9MW power plant fueled
by landfill gas at the Maplewood
Landfill. Waste Management is
currently negotiating a similar
agreement for the King George Landfill.

C. What Kind of Liner Is Required by
Current Federal Regulations?

Currently, the federal regulations
outline two methods for complying with
liner requirements for municipal solid
waste landfills. The first method is a
performance standard set out under 40
CFR 258.40(a)(1). This standard allows
installation of any liner configuration
provided the liner design is approved by
the director of an approved state
(defined in § 258.2) and the design
ensures that certain constituent
concentrations are not exceeded in the
uppermost aquifer underlying the
landfill facility at the point of
compliance.

The second method is set out in 40
CFR 258.40(a)(2) and (b). § 258.40(b)
specifies a liner design which consists
of two components: (1) An upper
component comprising a minimum of
30 mil flexible membrane liner (60 mil
if High Density Polyethylene (HDPE) is
used); and (2) a lower component
comprising at least two feet of
compacted soil with a hydraulic
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conductivity no greater than 1x10~7
cm/sec.

D. How Are the Liners at the Virginia XL
Landyfills Constructed?

Both the Maplewood Landfill and the
King George County Landfill were
constructed to meet or exceed the
performance standard set forth in 40
CFR 258.40(a)(1). The liner under each
landfill was built with a gegomembrane
double synthetic liner systems, with
primary leachate collection and leak
detection (secondary collection) layers.
The King George County liner and
leachate collection system consists,
from top to bottom, 1.5 feet of protective
cover, leachate drainage material, 16
oz./square yard nonwoven geotextile, 60
mil textured HDPE primary
geomembrane liner, a geosynthetic clay
liner, geocomposite drainage layer, 60
mil textured HDPE secondary
geomembrane liner, geosynthetic clay
liner, 40 mil textured HDPE tertiary
geomembrane liner and 1 foot of
geologic buffer material with a
permeability (k) of <1 x 105 cm/sec.
The Maplewood Landfill liner and
leachate collection system consists of,
from top to bottom, 1.5 feet of primary
granular drainage layer, 60 mil HDPE
geomembrane, geonet layer, 60 mil
HDPE geomembrane, bentonite
geocomposite, underlain by 1.5 feet of a
clayey soil liner with a permeability (k)
of <1 x 1075 cm/sec. The liner systems
for the two landfills are illustrated in
Figure 2 of the Final Project Agreement.

The 60 mil HDPE upper liner
component of both landfills’ liners
meets the specified upper membrane
liner component under RCRA (40 CFR
258.40(b). However, instead of a lower
liner component comprised of at least
two feet of compacted soil with a
hydraulic conductivity no greater than 1
x 10~7 cm/sec, the Virginia XL Landfills
were built with a second geosynthetic
60 mil HDPE layer. Additionally,
beneath the double liner system at the
King George County is a third 40 mil
HDPE liner, underlain by one foot of
soil compacted to a permeability (k) of
<1 x10~5cm/sec., and the double liner
system at the Maplewood Landfill is
underlain by 18 inches of soil
compacted to a permeability (k) of <1 x
105 cm/sec.

While the landfills do not have a
composite liner as specified in the
Design Criteria § 258.40 (b), the
alternative liner systems meet or exceed
the performance requirements for
municipal solid waste landfills. Indeed,
these landfills’ double-liner systems
provide a high level of protection to the
environment against potential impacts
caused by leakage of leachate.

E. What Environmental Benefits Would
Result From the Proposed Bioreactor
Landfill Project Proposal?

The expected superior environmental
benefits from the Virginia Landfills XL
Project include: (1) Landfill life
extension; (2) minimizing the potential
for long-term leachate-associated
groundwater and offsite surface water
concerns; and (3) increasing landfill gas
control, minimizing fugitive methane
and VOC emissions and minimizing the
duration of gas generation.

1. Landfill Life Extension

The life of a landfill, when operated
as a bioreactor, should be extended due
to the biodegradation of the waste. This
more rapid biodegradation increases the
apparent density and decreases the
volume of the in place waste remaining
in the landfill. Reducing the volume of
waste translates into either longer
landfill life and/or less need for
additional landfill space. Thus, this
bioreactor landfill will be able to accept
more waste over its working lifetime
(subject to applicable State regulatory
requirements). Additionally, less
landfill space may be needed to
accommodate the same amount of
waste.

2. Minimizing Leachate/Groundwater-
Associated Concerns

Research reported in Reinhart 1995,
has shown that bioreactor processes
tend to reduce the concentration of
many pollutants in leachate, including
organic acids and other soluble organic
pollutants. Bioreactor operations brings
pH to near-neutral conditions and
generally, metals are much less mobile
under these condition. Reinhart 1995
found that metals were largely
precipitated and immobilized in the
waste of bioreactor landfills. This report
can be found in the docket for this
proposed rule. Discussions between
Waste Management, the VADEQ), and
the host communities for the
Maplewood Landfill and the King
George County Landfills, indicated that
groundwater-related issues are of
primary concern to the stakeholders,
including minimizing the long-term
threat to groundwater quality. This
project should provide for accelerated
biodegradation of the waste in the
landfills and, thereby, minimizing the
potential for the waste to present a long-
term threat to groundwater quality.
Routine groundwater monitoring is, and
will continue to be, performed to verify
containment. Cleaner leachate also
translates into decreased load on the
offsite publicly owned treatment works
(POTWs) where the leachate from these

landfills is now being treated. As
described in Section 1.2 of the FPA,
both the Maplewood and King George
County Landfills were constructed with
double-liner systems, which are highly
efficient at preventing leakage of
leachate from landfills.

3. Maximizing Landfill Gas Control and
Minimizing Fugitive Methane and VOC
Emissions

Landfill gas contains roughly 50%
methane, a potent greenhouse gas. In
terms of climate effects, methane is
second in importance only to carbon
dioxide as a greenhouse gas. Landfill gas
also contains volatile organic
compounds (VOC’s) that are air
pollutants of local concern. While the
rate of gas generation will be increased
by adding liquids to the landfills, the
period of post closure landfill gas
generation will be compressed. The
existing, active gas collection systems in
operation at both landfills is expected to
efficiently collect and control landfill
gas. The system will be maintained and
monitored in accordance with the terms
of 40 CFR part 60, subpart WWW and
all applicable permits. In addition, on
September 1, 2001 Waste Management
signed an agreement with a private
energy development company to
construct a 9MW power plant fueled by
landfill gas at the Maplewood Landfill.
Waste Management is currently
negotiating a similar gas/energy
recovery agreement for the King George
Landfill.

It is also anticipated that the
information obtained from this XL
Project will provide the EPA and the
waste disposal industry with data
concerning the use of bioreactor
techniques at MSWLF sites throughout
the United States, in accord with the
Agency’ April 6, 2000 Request for
Information and Data regarding
Alternative Liner Performance, Leachate
Recirculation, and Bioreactor Landfills,
65 FR 18014 (April 6, 2000).

F. How Have Various Stakeholders Been
Involved in This Project?

Initial public meetings were held on
August 1, 2000 (King George County)
and August 2, 2000 (Amelia County) to
solicit comments from the public on the
intent of the sponsors to participate in
Project XL. Additional public meetings
were also held during the week of
September 4, 2000 in King George and
Amelia County to discuss the draft FPA
with the citizens from these localities.
Since both landfills have valid state
operating permits, the VADEQ intends
to amend the permits to allow the
construction and operation of the
bioreactor systems as an experimental
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process. Before VADEQ issues a permit
amendment, a public hearing will be
held in the locality to solicit comments
on the draft permit amendments from
concerned citizens. The details of the
permit amendments for each landfill are
outlined in advertisements along with
contact information and document
viewing locations. The public hearing is
also advertised in a local paper. The
VADEQ has a standardized mailing list
of state agencies to whom a draft permit
or notice of permit amendment can be
sent to solicit comments. Conditions
may be imposed due to additional state
requirements or as a result of public
comment.

In accord with VADEQ regulatory
requirements, Virginia will hold public
meetings and hearings on the proposed
amendments to the solid waste
construction and operating permits for
the Virginia Project XL Landfills. If
requested, these public hearings will be
supplemented with additional
stakeholder meetings. A stakeholder
mailing list maintained by Waste
Management will be updated as
necessary to include private citizens
and other interested parties.
Periodically, progress reports and other
relevant information will be distributed.
If requested, Waste Management has
also agreed to provide site tours and
briefings to better educate any interested
citizens or stakeholders. Transcripts and
video tape recordings of all public
meetings and hearings will be
maintained at the repositories. A
repository for the project will be
maintained by VADEQ at 629 East Main
Street, Richmond, VA, 23219 c/o Paul
Farrell, (804) 698—4214. Additional
copies of the repository records will be
maintained in the James Hamner
Memorial Library, 16351 Dunn Street
Amelia, Virginia 23002 and in the L.F.
Smoot Lewis Memorial Library, 9533
Kings Highway, King George, Virginia
22485. A public file on this XL project
has been maintained at the website at:
http://www.epa.gov/ProjectXL/
virginialandfills/index.htm Throughout
project development, EPA will continue
to update the website as the project is
implemented. A detailed description of
the XL Project and the stakeholder
support for this project is included in
the Final Project Agreement, which is
available through the docket or through
EPA’s Project XL website on the
Internet.

Waste Management will periodically
meet with a representative from each
local landfill advisory committee or the
entire stakeholder group to discuss
issues of concern and to disseminate
information. To solicit additional
stakeholder involvement, Waste

Management may do outreach including
contacting nationwide professional and
citizen groups that may have an interest
in bioreactor technology and will
attempt to disseminate information to
its members, as well as, attend national
workshops or seminars.

The following have been identified as
VA Project XL Bioreactor Landfill
stakeholders:

Direct Participants:
U.S. Environmental Protection
Agency
Virginia Department of Environmental
Quality

Waste Management, Inc.

King George County Landfill

Maplewood Landfill

Maplewood Recycling Waste Disposal

Facility
Commentors:
Members of Local Landfill Advisory
Committees

G. How Will This Project Result in Cost
Savings and Paperwork Reduction?

As stated earlier, this project is
expected to result in cost savings by
virtue of assisting in an increased rate
of decomposition of the waste placed in
certain areas of the two Virginia Project
XL Landfills, and to improve the quality
of leachate generated in those areas. The
increased decomposition rate is, in turn,
expected to extend the life of the
landfill, and, potentially, result in direct
cost savings to Waste Management from
its landfills more efficient use and
decreased leachate treatment and
disposal costs. In addition, the methane
generation and recovery operations are
expected to yield increased methane
recovery over a shorter time period,
thereby facilitating the further
evaluation and possible use of the
methane for energy generation. No
appreciable direct reduction in
paperwork is anticipated at the Virginia

landfills.

H. How Long Will This Project Last and
When Will It Be Complete?

As with all XL projects testing
alternative environmental protection
strategies, the term of this XL Project is
limited. Today’s proposed rule would
be in effect for 10 years. In the event
that EPA determines that this project
should be terminated before the end of
the 10 year period and that the site-
specific rule should be rescinded, the
Agency may withdraw this rule through
a subsequent rulemaking. This would
allow all interested persons and entities
the opportunity to comment on the
proposed termination and withdrawal of
regulatory authority. In the event of an
early termination of the project term ,
EPA or the state would establish an

interim compliance period, not to
exceed six months, such that Waste
Management will be returned to full
compliance with the existing
requirements of 40 CFR part 258. In
accordance with 9 VAC 20-80-480.G,
VADEQ expects to utilize an
experimental permit to provide for
operation of the VA Project XL Landfills
as bioreactors. If the XL Project proves
to be feasible, VADEQ expects to modify
the permit for the facility to provide for
the ten year XL Project term.

The FPA allows any party to the
agreement to withdraw from the
agreement at any time before the end of
the 10 year period. It also sets forth
several conditions that could trigger an
early termination of the project, as well
as procedures to follow in the event that
EPA, the State or local agency seeks to
terminate the project (see FPA section
11).

For example, an early conclusion
would be warranted if the project’s
environmental benefits do not meet the
Project XL requirement for the
achievement of superior environmental
results. In addition, new laws or
regulations may become applicable
during the project term which might
render the project impractical, or might
contain regulatory requirements that
supersede the superior environmental
benefits that are being achieved under
this XL Project. Or, during the project
duration, EPA may decide to change the
federal rule allowing recirculation over
alternative liners and the addition of
outside bulk liquids for all Subtitle D
landfills. In that event, the FPA and site-
specific rule for this project would no
longer be needed.

IV. What Regulatory Changes Will Be
Necessary To Implement This Project?

A. Existing Liquid Restrictions for
MSWLFs (40 CFR 258.28)

This proposed site specific regulation
would grant regulatory relief from
certain requirements of RCRA that
restrict application of liquids in these
MSWLFs, because as previously
described, both the Maplewood and
King George landfills were constructed
with alternative liners pursuant to 40
CFR 258.40(a)(1). When the FPA for this
project was signed, RCRA regulations,
40 CFR 258.28(a) allowed bulk or
noncontainerized liquid waste to be
added to a MSWLF only if the following
two conditions were met:

—The liquids comprise household
waste (other than septic waste), or
leachate from the landfill itself, or gas
condensate derived from the landfill,
and
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—The MSWLF has been built with a
liner designed as prescribed in the
design standard set forth in 40 CFR
258.40 (a)(2) (i.e. not the performance
standard set forth in 40 CFR
258.40(a)(1)).

Since then, EPA promulgated a site-
specific rule for the Yolo County, CA
bioreactor landfill project under Project
XL, which amended § 258.28(a). The
amendment allows bulk liquid wastes to
be added to a MSWLF if “‘the MSWLF
unit is a Project XL MSWLF and meets
the applicable requirements of § 258.41”
66 FR 42441, 42449 (August 13, 2001).
Therefore, the regulatory relief needed
for the VA Project XL landfills is a site-
specific amendment to 40 CFR 258.41.

B. Proposed Site-Specific Rule

The Maplewood landfill project
would provide for addition of liquids
primarily consisting of leachate from the
landfill, while the King George
bioreactor would involve the addition of
leachate generated at this facility plus
other liquids, including non-
containerized liquids such as storm
water, truck wash water and other non-
hazardous liquid waste. Further
information on the liquids proposed for
addition to the Maplewood and King
George Landfills can be found in the
FPA in Section 2.2.2.1 and 2.2.2.2,
respectively. Today’s proposal would
add a new subsection of the rules in
§258.41. New § 258.41(c) would
specifically apply to the Maplewood
Landfill, in Amelia County, Virginia and
the King George Landfill, in King George
County, Virginia, and would allow
leachate to be applied to these two
landfills.

The proposed rule would impose
certain minimum monitoring, reporting,
and control requirements on Waste
Management, which, among other
things, will ensure that the project is
protective of human health and the
environment, and to facilitate EPA’s
evaluation of the project. The project
monitoring and reporting requirements
are listed in Sections 2.2.1.4, 2.2.1.5,
2.2.2.4, and 2.2.2.5, Table 6 and 6A of
the FPA and would require that Waste
Management provide semi-annual
reporting of the monitoring data to
stakeholders and regulators in order to
facilitate project evaluation.

Existing regulation also requires a
leachate collection system as specified
in § 258.40(a)(2) to ensure that
contaminant migration to the aquifer is
controlled. (56 FR 50978, 51056 (Oct. 9,
1991)). The proposed rule would not
change the requirement in § 258.28(a)(2)
that a leachate collection system (as
described in § 258.40(a)(2)) be in place
in order for leachate to be recirculated

in the landfill unit, and Waste
Management would still be required to
ensure that leachate collection systems
at the landfills maintain the leachate
head over the liner at a depth of less
than 30 cm.

V. Additional Information

A. How To Request a Public Hearing

A public hearing will be held, if
requested, to provide opportunity for
interested persons to make oral
presentations regarding this proposed
rulemaking, in accordance with 40 CFR
part 25. Persons wishing to make an oral
presentation on the proposed site
specific rule for the Virginia Project XL
Landfills should contact Sherri Walker
at the U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
(1807) Washington DC 20460. Any
member of the public may file a written
statement before the hearing or after the
hearing to be received by EPA no later
than fourteen days after publication of
this proposed rulemaking. Written
statements should be sent to EPA at the
addresses given in the Addresses
section in the preamble of this
document. If a public hearing is held, a
verbatim transcript of the hearing and
written statements provided at the
hearing will be available for inspection
and copying during normal business
hours at the EPA addresses for docket
inspection given in the Addresses
section of this preamble.

B. How Does This Rule Comply With
Executive Order 12866: Regulatory
Planning and Review ?

Because this rule affects only two
facilities, it is not a rule of general
applicability and therefore not subject to
OMB review under Executive Order
12866. In addition, OMB has agreed that
review of site specific rules under
Project XL is not necessary.

C. Is a Regulatory Flexibility Analysis
Required?

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and public
comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. The project sponsor,
Waste Management Inc., is the regulated
entity for this pilot project. They are not

a small business. This rule does not
apply to small businesses, small not-for-
profit enterprises, nor small
governmental jurisdictions. Further, it is
a site-specific rule with limited
applicability to only two landfills in the
nation. Therefore, I certify that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

D. Is an Information Collection Request
Required for This Project Under the
Paperwork Reduction Act ?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. It is exempt
from OMB review under the Paperwork
Reduction Act because it is a site
specific rule, directed to fewer than ten
persons. 44 U.S.C. 3502(3), (10); 5 CFR
1320.3(c), 1320.4 and 1320.5.

E. Does This Project Trigger the
Requirements of the Unfunded
Mandates Reform Act ?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including cost benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments in the aggregate
or to the private sector of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
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development of the EPA regulatory
proposal with significant Federal
mandates, and informing, educating,
and advising small governments on
compliance with the regulatory
requirements. As used here, “small
government” has the same meaning as
that contained under 5 U.S.C. 601(5),
that is, governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.

As discussed above, this proposed
rule would have limited application. It
applies only to the Maplewood and
King George County Landfills. If
adopted, this proposed rule would
result in a cost savings for Waste
Management when compared with the
costs it would have had to incur if
required to adhere to the requirements
contained in the current rule. EPA has
determined that this proposed rule does
not contain a Federal mandate that may
result in expenditures of $100 million or
more for state, local, or tribal
governments, in the aggregate, or the
private sector in any one year. Thus,
today’s proposal is not subject to the
requirements of sections 202 and 205 of
the UMRA. EPA has also determined
that this proposed rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

F. How Does This Rule Comply With
Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks?

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be “‘economically
significant,” as defined in Executive
Order 12886; and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to potentially effective and
feasible alternatives considered by the
Agency.

This proposed rule is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
proposed rule would allow for the
addition of bulk or non-containerized
liquid amendments over a liner that

does not meet the design requirements
in 40 CFR. 258.40(b), however, the liner
systems meet or exceed the performance
requirements for municipal solid waste
landfills. Indeed, these landfills’ double-
liner systems provide a high level of
protection to the environment against
potential impacts caused by leakage of
leachate. Therefore, no additional risk to
public health, including children’s
health, is expected to result from this
proposed rule.

G. How Does This Rule Comply With
Executive Order 13132: Federalism?

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” The phrase, “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposal
would only affect two local
governmental entities and a state, and
would provide regulatory flexibility for
the state and local governmental entity
concerned. Thus, Executive Order
13132 does not apply to this rule.

H. How Does This Rule Comply With
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments?

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and

responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

I. How Does This Rule Comply With the
National Technology Transfer and
Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless such practice is
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (for example, material
specifications, test methods, sampling
procedures, and business practices)
developed or adopted by voluntary
consensus standard bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards. This proposed rulemaking
however, does not involve any
voluntary consensus standards.

J. Does This Rule Comply With
Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use?

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

List of Subjects in 40 CFR Part 258

Environmental protection, Landfill,
Solid waste.

Dated: December 19, 2001.
Christine Todd Whitman,
Administrator.

For the reasons set forth, part 258 of
Chapter I of title 40 of the Code of
Federal Regulations is proposed to be
amended as follows:
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PART 258—CRITERIA FOR MUNICIPAL
SOLID WASTE LANDFILLS—
[AMENDED]

1. The authority citation for Part 258
continues to read as follows:

Authority: 33 U.S.C. 1345(d) and (e); 42
U.S.C. 6902(a), 6907, 6912(a), 6944, 6945(c),
and 6949a(c).

Subpart D—Design Criteria

2. Amend “258.41 to add a new
paragraph (c) to read as follows:

§258.41 Project XL Bioreactor Landfill
Projects.

(c) Virginia Landfills XL Project
Requirements. Paragraph (c) of this
section applies solely to two Virginia
landfills operated by the Waste
Management, Inc. or its successors: The
Maplewood Recycling and Waste
Disposal Facility, located in Amelia
County, Virginia (“Maplewood
Landfill”); and the King George County
Landfill and Recycling Facility, located
in King George County, Virginia (“King
George Landfill”) collectively
hereinafter, “the VA Project XL
Landfills or landfill.” The VA Project
XL Landfills are allowed to add non-
hazardous bulk or non-containerized
liquids including, leachate, storm water
and truck wash water, hereinafter,
“liquid or liquids”, to Cell 3 of the King
George Landfill (hereinafter “Cell 3”)
and Phases 1 and 2 of the Maplewood
Landfill (hereinafter “Phases 1 and 2”’)
under the following conditions:

(1) The operator of the landfill shall
maintain the liners underlying Cell 3
and Phases 1 and 2, which were
designed and constructed with an
alternative liner as defined in
§258.40(a)(1) in accord with their
current installed design in order to
maintain the integrity of the liner
system and keep it and the leachate
collection system in good operating
order. The operator of the landfill shall
ensure that the addition of any liquids
does not result in an increased leakage
rate, and does not result in liner
slippage, or otherwise compromise the
integrity of the landfill and its liner
system, as determined by the State
Director. In addition, the leachate
collection system shall be operated,
monitored and maintained to ensure
that less than 30 cm depth of leachate
is maintained over the liner.

(2) The operator of the landfill shall
ensure that the concentration values
listed in Table 1 of § 258.40 are not
exceeded in the uppermost aquifer at
the relevant point of compliance for the
landfill, as specified by the State
Director, under § 258.40(d).

(3) The operator of the landfill shall
monitor and report whether surface
seeps are occurring and determine
whether they are attributable to
operation of the liquid application
system. EPA and VADEQ shall be
notified in the semi-annual report of the
occurrence of any seeps.

(4) The operator of the landfill shall
determine on a monthly basis the
leachate quality in test and control areas
with and without liquid addition. The
operator of the landfill shall collect
monthly samples of the landfill leachate
and analyze them for the following
parameters: pH, Conductivity, Dissolved
Oxygen, Dissolved Solids, Biochemical
Oxygen Demand, Chemical Oxygen
Demand, Organic Carbon, Nutrients
(ammonia, total kjeldahl nitrogen, total
phosphorus), Common Ions, Heavy
Metals and Organic Priority Pollutants.

(5) The operator of the landfill shall
determine on a semi-annual basis the
total quantity of leachate collected in
test and control areas; the total quantity
of liquids applied in the test areas and
determination of any changes in this
quantity over time; the total quantity of
leachate in on-site storage structures
and any leachate taken for offsite
disposal.

(6) Prior to the addition of any liquid
to the landfill, the operator of the
landfill shall perform an initial
characterization of the liquid and notify
EPA and VADEQ of the liquid proposed
to be added. The parameters for the
initial characterization of liquids shall
be the same as the monthly parameters
for the landfill leachate specified in
paragraph (c)(4) of this section. The
operator shall annually test all liquids
added to the landfill and compare these
results to the initial characterization.

(7) The operator of the landfill shall
ensure that Cell 3 and Phases 1 and 2
are operated in such a manner so as to
prevent any landfill fires from
occurring. The operator of the landfill
shall monitor the gas temperature at
well heads, at a minimum, on a monthly
basis.

(8) The operator of the landfill shall
perform an annual surface topographic
survey to determine the rate of the
settlement of the waste in the test and
control areas.

(9) The operator of the landfill shall
monitor and record the frequency of
odor complaints during and after liquid
application events. EPA and VADEQ
shall be notified of the occurrence of
any odor complaints in the semi-annual
report.

(10) The operator of the landfill shall
collect representative samples of the
landfill waste in the test areas on an
annual basis and analyze the samples

for the following solid waste
stabilization and decomposition
parameters: Moisture Content,
Biochemical Methane Potential,
Cellulose, Lignin, Hemi-cellulose,
Volatile Solids and pH.

(11) The operator of the landfill shall
report to the EPA Regional
Administrator and the State Director on
the information described in paragraphs
(c)(1) through (10) of this section on a
semi-annual basis. The first report is
due within 6 months after the effective
date of this section. These reporting
provisions shall remain in effect for the
duration of the project term.

(12) Additional monitoring, record
keeping and reporting requirements
related to landfill gas will be contained
in a Federally Enforceable State
Operating Permit (“FESOP”’) for the VA
Project XL Landfills issued pursuant to
the Clean Air Act, 42 U.S.C. 7401 et seq.
Application of this site-specific rule to
the VA Project XL Landfills is
conditioned upon the issuance of such
a FESOP.

(13) This section will remain in effect
until [10 years after the effective date of
the final rule]. By [date 10 years after
the effective date of the final rule], the
VA Project XL Landfills must return to
compliance with the regulatory
requirements which would have been in
effect absent the flexibility provided
through this section. If EPA Region 3’s
Regional Administrator, the
Commonwealth of Virginia and Waste
Management agree to an amendment of
the project term, the parties must enter
into an amended or new Final Project
Agreement for any such amendment.

(14) The authority provided by this
section may be terminated before the
end of the 10 year period in the event
of noncompliance with the
requirements of paragraph (c) of this
section, the determination by the EPA
Region 3’s Regional Administrator that
the project has failed to achieve the
expected level of environmental
performance, or the promulgation of
generally applicable requirements that
would apply to all landfill that meet or
exceed the performance standard set
forth in 40 § 258.40(a)(1). In the event of
early termination EPA in consultation
with the Commonwealth of Virginia will
determine an interim compliance period
to provide sufficient time for the
operator to return the landfills to
compliance with the regulatory
requirements which would have been in
effect absent the authority provided by
this section. The interim compliance
period shall not exceed six months.

[FR Doc. 01-31939 Filed 12—27-01; 8:45 am)]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

Centers for Disease Control and
Prevention

42 CFR Part 493
[CMS-2094-P]
RIN 0938-AK83

Medicare, Medicaid, and CLIA
Programs; Qualification Requirements
for Directors of Laboratories
Performing High Complexity Testing

AGENCY: Centers for Disease Control and
Prevention (CDC) and Centers for
Medicare & Medicaid Services (CMS),
HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise and expand the qualification
requirements by which an individual
with a doctoral degree may qualify to
serve as a director of a laboratory that
performs high complexity testing.
DATES: We will consider comments if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on January 28, 2002.
ADDRESSES: Mail written comments (one
original and three copies) to the
following addresses:

Centers for Disease Control and
Prevention, Department of Health and
Human Services, Attention: CMS—
2094-P, 4770 Buford Hwy., NE., MS
F11, Atlanta, Georgia 30341-3724;
and

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—
2094-P, P.O. Box 8018, Baltimore,
MD 21244-8018
To ensure that mailed comments are

received in time for us to consider them,

please allow for possible delays in
delivering them.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses: Room 443-G, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201, or
Room C5-14-03, 7500 Security
Boulevard, Baltimore, MD 21244—-8018.

Comments mailed to the above
addresses may be delayed and received
too late for us to consider them.

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
CMS-2094—P.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

For information on ordering copies of
the Federal Register containing this
document and electronic access, see the
beginning of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Rhonda S. Whalen (CDC), (770) 488—
8155. Cecelia Hinkel (CMS), (410) 786—
3531.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments

Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, in Room C5-12-17 of
the Centers for Medicare & Medicaid
Services, 7500 Security Blvd.,
Baltimore, MD, on Monday through
Friday of each week from 8:30 a.m. to
5 p.m. To schedule an appointment to
review public comments, phone: (410)
786—9994.

Availability of Copies and Electronic
Access

Copies: To order copies of the Federal
Register containing this document, send
your request to: New Orders,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa or
Master Card number and expiration
date. Credit card orders can also be
placed by calling the order desk at (202)
512—1800 (or toll free at 1-888—293—
6498) or by faxing to (202) 512-2250.
The cost for each copy is $9. As an
alternative, you can view and
photocopy the Federal Register
document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. The Website address is: http://
www.access.gpo.gov/nara/index.html.

I. Background

On February 28, 1992, we published
a final rule with comment period in the
Federal Register (57 FR 7002). The
regulation set forth the requirements for
laboratories that are subject to the
Clinical Laboratory Improvement
Amendments of 1988 (CLIA). The
regulation established uniform
requirements for all laboratories

regardless of location, size, or type of
testing performed. In developing the
regulation, we included requirements
that we believed would ensure the
quality of laboratory services and be in
the best interest of the public health. We
recognized that a rule of this scope
required time for laboratories to
understand and implement the new
requirements. Therefore, certain
requirements were given prospective
effective dates.

The February 28, 1992 rule extended
the timeframe to allow a director of a
laboratory performing high complexity
testing to be certified by a board
approved by the Department of Health
and Human Services (HHS). This
extension allowed time for laboratory
directors who were not board certified
to complete the certification
requirements and for HHS to review and
approve certification boards. Until
December 31, 2002, individuals with a
doctoral degree and 2 years of laboratory
training or experience and 2 years of
experience directing or supervising high
complexity testing would be qualified to
be directors of laboratories performing
high complexity testing.

The final rules with comment period
published on December 6, 1994 in the
Federal Register (59 FR 62606), May 12,
1997 in the Federal Register (62 FR
25855), October 14, 1998 in the Federal
Register (63 FR 55031), and December
29, 2000 in the Federal Register (65 FR
82941) extended the date by which an
individual with a doctoral degree was
required to be board certified in order to
qualify as a director of a laboratory that
performs high complexity testing. These
date extensions were established to
allow additional time for laboratory
directors who were not board certified
to complete certification requirements.

Following the publication of the
February 28, 1992 rule, many
individuals expressed concern about
making board certification a mandatory
requirement for directors of laboratories
performing high complexity testing. In
response to the publication of the date
extension regulations, we received
comments suggesting that we develop
alternative provisions to qualify
individuals with a doctoral degree on
the basis of laboratory training or
experience, instead of requiring board
certification.

II. Provisions of the Proposed Rule

Upon consideration, we realize that
individuals currently serving as
laboratory directors are qualified based
on training and experience, and have
demonstrated the level of competency
necessary to direct laboratories
performing high complexity testing.



67164

Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/Proposed Rules

Therefore, we are proposing to revise
and expand the qualification
requirements at § 493.1443(b)(3). The
proposed change provides three
alternatives for an individual to meet in
order to be qualified to serve as a
director of a laboratory performing high
complexity testing.

First, an individual who holds an
earned doctoral degree and is certified
by an HHS-approved board is qualified.

Second, an individual who is or has
been the director of a laboratory
performing high complexity testing
before January 1, 2003, and holds an
earned doctoral degree in a chemical,
physical, biological, or clinical
laboratory science from an accredited
institution; and has 2 years of laboratory
training or experience, or both; and 2
years experience directing or
supervising high complexity testing will
be qualified.

Finally, an individual who holds an
earned doctoral degree but has never
been the director of a laboratory
performing high complexity testing
must have at least 6 years of laboratory
training or experience, or both;
including 2 years of experience
directing or supervising high
complexity testing.

We are particularly interested in
receiving comments on the appropriate
combination of education and
experience needed to ensure
competency in directing a laboratory
performing high complexity testing in
the absence of board certification.

III. Response to Comments

Because of the large number of
correspondence we normally receive on
Federal Register documents published
for comment, we are not able to
acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the major comments in the
preamble of that document.

IV. Regulatory Impact Statement
Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review) and the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Public Law 96—
354). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential

economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
annually). This rule is not a major rule,
and we do not anticipate that these
provisions will have an impact of $100
million or more in any 1 year.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $10
million or less annually. For purposes of
the RFA, all laboratories are considered
to be small entities. Individuals and
States are not included in the definition
of a small entity.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds.

This rule applies only to the
qualifications of individuals hired to
direct laboratories performing high
complexity testing and does not have
any direct impact on laboratories. In
addition, the rule would allow high
complexity laboratory directors who
have a doctoral degree and laboratory
experience but are not certified by an
HHS-approved board two options to
maintain their director qualifications.
These options would ensure that
currently employed laboratory directors
including those directors of State public
health laboratories would continue their
laboratory director services. The
essential participation of these public
health laboratories in the homeland
defense effort would be compromised
without the options provided in this
rule. In the absence of this proposed
change, the experienced individuals
who have a doctoral degree without
board certification and are serving as
directors of laboratories performing high
complexity testing would be ineligible
to continue serving in their current
positions, further exacerbating the
existing shortage of qualified personnel
in clinical and public health
laboratories.

Therefore, we are proposing certifying
that this rule will not have significant

economic impact on a substantial
number of small entities.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in an expenditure
in any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. We do
not anticipate these provisions will have
an impact of $110 million or more in
any 1 year. This proposed rule has no
consequential effect on State, local, or
tribal governments. Therefore, we have
not prepared a regulatory impact
analysis.

Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
We have reviewed this proposed rule
under the threshold criteria of Executive
Order 13132, Federalism, and have
determined that this proposed rule
would not have a substantial effect on
State, local, or tribal governments.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 493

Grant programs—health, Health
facilities, Laboratories, Medicaid,
Medicare, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services would amend 42 CFR
chapter IV, part 493 as set forth below:

PART 493—LABORATORY
REQUIREMENTS

1. The authority citation for part 493
continues to read as follows:

Authority: Sec. 353 of the Public Health
Service Act, secs. 1102, 1861(e), and the
sentence following sections 1861(s)(11)
through 1861(s)(16) of the Social Security Act
(42 U.S.C. 263a, 1302, 1395x(e), and the
sentence following 1395x(s)(11) through
1395x(s)(16)).

2. In §493.1443, paragraph (b)
introductory text is republished, and
paragraph (b)(3) is revised to read as
follows:

§493.1443 Standard; Laboratory director
qualifications.
* * * * *

(b) The laboratory director must—

* * * * *
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(3) Hold an earned doctoral degree in
a chemical, physical, biological, or
clinical laboratory science from an
accredited institution and—

(i) On or after January 1, 2003, be
certified and continue to be certified by
a board approved by HHS;

(ii) Before January 1, 2003, must have
served or be serving as director of a
laboratory performing high complexity
testing and must have at least—

(A) Two years of laboratory training or
experience, or both; and

(B) Two years of experience directing
or supervising high complexity testing;
or

(iii) Have at least 6 years of laboratory
training or experience, or both;
including 2 years experience directing
or supervising high complexity testing.
* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: July 23, 2001.
Jeffrey P. Koplan,

Director, Centers for Disease Control and
Prevention.

Dated: August 30, 2001.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: October 11, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 01-31722 Filed 12-27-01; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54 and 69

[CC Docket Nos. 00-256, 96-45; DA 01—
2916]

Multi-Association Group (MAG) Plan
for Regulation of Interstate Services of
Non-Price Cap Incumbent Local
Exchange Carriers and Interexchange
Carriers; Limited Extension of Time for
Filing Comments and Replies in Rate-
of-Return Access Charge Reform
Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
time.

SUMMARY: In this document, the
Commission extends the time by 45
days for filing comments and reply

comments in the Rate-of-Return Access
Charge Reform proceeding. Certain
members of the Multi-Association
Group (MAG) requested an extension of
time for filing comments. This
proceeding seeks additional comment
on proposals for incentive regulation,
proposed changes to the “all-or-
nothing” rule, pricing flexibility for
rate-of-return carriers, and merging the
Long Term Support mechanism into the
new Interstate Common Line Support
mechanism.

DATES: Comments are due on or before
February 14, 2002, and reply comments
are due on or before March 18, 2002.

ADDRESSES: Parties who choose to file
comments by paper should send
comments to Magalie Roman Salas,
Office of the Secretary, Federal
Communications Commission, 445 12th
St., SW; TW-A325, Washington, DC
20554. Comments filed through the
Commission’s Electronic Comment
Filing System (ECFS) can be sent as an
electronic file via the Internet to http:/
/www.fcc.gov/e-file/ecfs.html.

FOR FURTHER INFORMATION CONTACT:
Marvin F. Sacks at (202) 418—-2017
(Common Carrier Bureau).

SUPPLEMENTARY INFORMATION: On
November, 8, 2001, the Commission
released the Second Report and Order
and Further Notice of Proposed
Rulemaking (“FNPRM”) in CC Docket
Nos. 00-256 and 96—45, FCC 01-304,
published at 66 FR 59761, November 30,
2001. Certain members of the Multi-
Association Group (MAG) requested an
extension of time for filing comments in
the FNPRM. This proceeding seeks
additional comment on proposals for
incentive regulation, proposed changes
to the ““all-or-nothing” rule, pricing
flexibility for rate-of-return carriers, and
merging the Long Term Support
mechanism into the new Interstate
Common Line Support mechanism.
When filing comments and reply
comments, parties should reference CC
Docket Nos. 00-256 and 96—45, and
conform to the filing procedures
contained in this FNPRM. The complete
text is available for inspection and
copying during normal business hours
in the FCC Reference Center, 445 12th
Street, SW, Washington, DC, and also
may be purchased from the
Commission’s copy contractor, Qualex
International, 445 12th Street, SW, CY—
B402, Washington, DC 20554. The
FNPRM is also available via the Internet
at http://hraunfoss.fcc.gov/
edocs_public/attachmatch/FCC-01-
304A1.pdf.

Federal Communications Commission.

Jack Zinman,

Deputy Division Chief, Competitive Pricing
Division.

[FR Doc. 01-31864 Filed 12—27-01; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH96

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for the Northern Great
Plains Breeding Population of the
Piping Plover; Reopening of Public
Comment Period and Notice of
Availability of Draft Economic Analysis

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period and notice of
availability of economic analysis.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the
availability of the draft economic
analysis for the proposal to designate
critical habitat for the northern Great
Plains breeding population of the piping
plover (Charadrius melodus), under the
Endangered Species Act of 1973, as
amended. We also are providing notice
of the reopening of the public comment
period for the proposal to designate
critical habitat for this species, and the
associated draft environmental
assessment, to allow all interested
parties to comment. Comments
previously submitted need not be
resubmitted as they have already been
incorporated into the public record and
will be fully considered in the final rule.
Comments submitted during this
comment period also will be
incorporated into the public record and
will be fully considered in the final rule.

DATES: The comment period is opened
and will close on January 28, 2002. Any
comments that are received after the
closing date may not be considered in
the final decision on this proposal.

ADDRESSES: You may submit written
comments and information to Piping
Plover Comments, South Dakota
Ecological Services Field Office, U.S.
Fish and Wildlife Service, 420 South
Garfield Avenue, Suite 400, Pierre,
South Dakota 57501, or by facsimile to
605—-224-9974.

You may hand-deliver written
comments to our South Dakota Field
Office at the address given above.
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You may send comments by
electronic mail (e-mail) to
FW6_PipingPlover@fws.gov. See the
Public Comments Solicited section
below for file format and other
information on electronic filing.

Copies of the draft economic analysis,
draft environmental assessment, and
proposed rule for designation of critical
habitat for the northern Great Plains
breeding population of the piping
plover are available from the
aforementioned address or on the
Internet at http://mountain-
prairie.fws.gov/pipingplover.

You may view comments and
materials received, as well as supporting
documentation used in the preparation
of this proposed rule, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Nell
McPhillips, Fish and Wildlife Biologist,
at the above address or at 605-224—
8693, extension 32.

SUPPLEMENTARY INFORMATION:

Background

We published a proposed rule to
designate critical habitat for the
northern Great Plains breeding
population of the piping plover in the
Federal Register (66 FR 31760, June 12,
2001). Section 4(b)(2) of the Endangered
Species Act (Act) requires that we
designate or revise critical habitat based
upon the best scientific and commercial
data available and after taking into
consideration the economic impacts,
and any other relevant impact, of
specifying any particular area as critical
habitat. We may exclude an area from
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area as
critical habitat, provided such exclusion
will not result in the extinction of the
species.

The proposed designation includes 11
areas of prairie alkali wetlands and
reservoir lakes in 5 counties in
Montana, 18 counties in North Dakota,
and 1 county at Lake-of-the-Woods,
Minnesota, totaling approximately
196,576.5 acres [79,553.1 hectares]. It
also includes five areas of portions of
four rivers in the States of Montana,
North Dakota, South Dakota, and
Nebraska, totaling approximately 1,338
miles [2,152.9 kilometers] of river. If
this proposal is made final, section 7 of
the Act would prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.

Public Comments Solicited

We will accept written comments and
information during this comment
period. If you wish to comment, you

may submit your comments and
materials concerning this proposal by
any one of several methods (see
ADDRESSES). If you would like to submit
comments by electronic format, please
submit them in ASCII file format and
avoid the use of special characters and
encryption. Please include your name
and return e-mail address in your e-mail
message. Please note that the e-mail
address will be closed out at the
termination of the public comment
period. If you do not receive
confirmation from the system that we
have received your message, contact us
directly by calling our South Dakota

Field Office at 605—224—8693.
Comments and materials received, as

well as supporting documentation used
in preparation of the proposal to
designate critical habitat, will be
available for public inspection, by
appointment, during normal business
hours at the above address. Copies of
the draft Environmental Assessment are
available on the Internet at http://
mountain-prairie.fws.gov/pipingplover
or by writing to Pete Gober, Field
Supervisor (see ADDRESSES).

Author

The primary authors of this notice are
the South Dakota Field Office staff (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: November 30, 2001.
John A. Blankenship,
Deputy Regional Director, Denver, Colorado.
[FR Doc. 01-31586 Filed 12—-27-01; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 122001A]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a 3-day Council meeting on
January 15 through 17, 2002, to consider
actions affecting New England fisheries
in the U.S. exclusive economic zone
(EEZ).

DATES: The meeting will be held on
Tuesday, Wednesday, and Thursday,
January 15, 16, and 17, 2002. The
meeting will begin at 9 a.m. on Tuesday
and 8:30 a.m. on Wednesday and
Thursday.

ADDRESSES: The meeting will be held at
the Courtyard by Marriott, 1000 Market
Street, Portsmouth, NH 03801;
telephone (603) 436—2121. Requests for
special accommodations should be
addressed to the New England Fishery
Management Council, 50 Water Street,
Mill 2, Newburyport, MA 01950;
telephone (978) 465—0492.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council,
(978) 465-0492.

SUPPLEMENTARY INFORMATION:
Tuesday, January 15, 2002

Following introductions, the Council
will receive a briefing on the status of
the U.S./Canada shared resources
agreement. The Enforcement Committee
will discuss its recommendations
concerning the Council’s Enforcement
Policy in view of the 9/11 attacks
because of United States Coast Guard
(USCQG) redirection of USCG resources
to national security. The Enforcement
Committee may possibly discuss
Enforcement Committee progress on
reviewing Amendment 10 to the
Atlantic Sea Scallop Fishery
Management Plan (FMP) and
Framework Adjustment 1 to the
Monkfish FMP. Later in the morning,
there will be a Stock Assessment Public
Review Workshop during which an
advisory report on the status of
monkfish, Georges Bank winter
flounder, and Loligo squid developed at
the 34th Stock Assessment Workshop
will be presented. The Council will then
begin consideration of monkfish
management issues. It intends to
approve final action on Framework
Adjustment 1 to the Monkfish FMP.

Options under consideration include,
but are not limited to: (1) taking no
action and allowing the FMP Year 4
default measures to take effect (and
eliminating the directed fishery); (2)
postponing the Year 4 default measures
for one year and adjusting trip limits
and days-at-sea allocations to achieve
fishing year 2000 landings levels (after
accounting for the court-ordered
adjustment to the gillnet trip limits) (the
preferred alternative); and (3) adjusting
management measures to reduce catches
to the Years 2 and 3 total allowable
catch (TAC) targets. The Council also
will consider scoping comments on
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Amendment 2 to the Monkfish FMP.
Amendment 2 will consider updated
scientific information in revising
overfishing definitions, rebuilding
targets and management measures, as
appropriate to rebuild stocks to
maximum sustainable levels by 2009;
reduce overall FMP complexity; update
environmental impact documents;
consider modifications to the limited
entry program for vessels fishing south
of the North Carolina/Virginia border;
and update the Essential Fish Habitat
components.

Wednesday, January 16, 2002

The meeting will reconvene with
reports on recent activities from the
Council Chairman and Executive
Director, the NMFS Regional
Administrator, Northeast Fisheries
Science Center and Mid-Atlantic
Fishery Management Council liaisons,
NOAA General Counsel and
representatives of the U.S. Coast Guard,
NMFS Enforcement and the Atlantic
States Marine Fisheries Commission. A
brief period for general comments from
the public concerning fisheries
management issues will follow. During
the Scallop Committee Report the
committee will request approval of
additional management alternatives to
be included in draft Amendment 10 to
the Atlantic Sea Scallop FMP and
analyzed in the Draft Supplemental
Environmental Impact Statement
(DSEIS). Primary issues include
alternatives to manage effort by vessels

with limited access and general category
scallop permits, minimize habitat and
bycatch impacts, and address
monitoring and data collection issues.

Thursday, January 17, 2002

On the final day of the meeting, the
Council plans to approve final
management measures to be included in
the Deep-Sea Red Crab FMP. Measures
under consideration include controlled
access, days-at-sea and trip limit
programs for the directed red crab
fishery, and the establishment of a
fishing year for management purposes.
There will be an update on the initial
meeting of the Council’s Marine
Protected Area Committee followed by a
report from the Capacity Committee.
The Capacity Committee will discuss
and seek Council guidance on capacity
reduction proposals to be included in
Amendment 13 to the Northeast
Multispecies FMP. The Groundfish
Committee will provide an update on
the development of Amendment 13 as
well as Framework 36 to the Northeast
Multispecies FMP. Prior to addressing
any other outstanding business, the
Council will consider the development
of an FMP for hagfish and possible
approval of a control date to determine
future access to the fishery.

Although other non-emergency issues
not contained in this agenda may come
before this Council for discussion, those
issues may not be the subjects of formal
action during this meeting. Council
action will be restricted to those issues
specifically listed in this notice and any

issues arising after publication of this
notice that require emergency action
under section 305 (c) of the Magnuson-
Stevens Act, provided that the public
has been notified of the Council’s intent
to take final action to address the
emergency.

The New England Council will
consider public comments at a
minimum of two Council meetings
before making recommendations to the
National Marine Fisheries Service
Regional Administrator on any
framework adjustment to a fishery
management plan. If the Regional
Administrator concurs with the
adjustment proposed by the Council, the
Regional Administrator may publish the
action either as proposed or final
regulations in the Federal Register.
Documents pertaining to framework
adjustments are available for public
review 7 days prior to a final vote by the
Council.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Dated: December 21, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service

[FR Doc. 01-31973 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Special Provisions for Canadian Fresh
Fruit and Vegetable Imports Under the
North American Free Trade Agreement

AGENCY: Office of the Secretary, USDA.
ACTION: Notice of determination of
existence of conditions necessary for
imposition of temporary duty on
potatoes from Canada.

SUMMARY: As required by section 301(a)
of the United States-Canada Free-Trade
Agreement Implementation Act of 1988,
as amended by the North American Free
Trade Agreement Implementation Act
(“FTA Implementation Act”), this is a
notification that the Secretary of
Agriculture has determined that the
necessary conditions exist with respect
to United States acreage and import
price criteria for potatoes classifiable to
subheadings 0701.90 of the Harmonized
Tariff Schedule of the United States
(HTS) imported from Canada to permit
the Secretary to consider recommending
to the President the imposition of a
temporary duty (“snapback duty”) by
the United States pursuant to section
301(a) of the FTA Implementation Act,
implementing Article 702 of the United
States-Canada Free-Trade Agreement,
Special Provisions for Fresh Fruits and
Vegetables, as incorporated by reference
and made a part of the North American
Free Trade Agreement (NAFTA)
pursuant to Annex 702.1, paragraph 1 of
NAFTA.

FOR FURTHER INFORMATION CONTACT:
Brian Grunenfelder, Horticultural &
Tropical Products Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, Washington, DC 20250-
1049 or telephone at (202) 720-3423.
SUPPLEMENTARY INFORMATION: The FTA
Implementation Act, in accordance with
the NAFTA, authorizes the imposition
of a temporary duty (snapback) for a
limited group of fresh fruits and

vegetables from Canada when certain
conditions exist. Potatoes, classified
under subheadings 0701.90 of the HTS,
is a good subject to the snapback duty
provision.

Under section 301(a) of the FTA
Implementation Act, two conditions
must exist before imposition by the
United States of a snapback duty can be
considered. First, the import price of a
covered Canadian fruit or vegetable, for
each of five consecutive working days,
must be less than ninety percent of the
corresponding five-year average
monthly import price. This price for a
particular day is the average import
price of a Canadian fresh fruit or
vegetable imported into the United
States from Canada, for the calendar
month in which that day occurs, in each
of the 5 preceding years, excluding the
years with the highest and lowest
monthly averages.

Second, the planted acreage in the
United States for the like fruit or
vegetable must be no higher than the
average planted acreage over the
preceding five years, excluding the
years with the highest and lowest
acreage.

From October 2-8, 2001, the price
conditions with respect to potatoes were
met.

The most recent revision of planted
acreage for potatoes shows that this
year’s planted acreage is below the
planted acreage over the preceding five
years, excluding the years with the
highest and lowest planted acreages.

Issued at Washington, DC the 12th day of
December, 2001.

Ann Veneman,

Secretary of Agriculture.

[FR Doc. 01-31949 Filed 12—-27-01; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. ST-01-05]

Microbiological Data Program; Public
Meeting

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of public meeting.

SUMMARY: The purpose of this notice is
to notify all interested parties that the
Agricultural Marketing Service (AMS)

will hold a public meeting to provide a
forum to discuss the Microbiological
Data Program (MDP). Specifically, AMS
will present a detailed data collection
proposal and seek input from all
interested parties on data collection
techniques. This notice also sets forth
the schedule and proposed agenda for
the meeting.

DATES: The public meeting will be held
on Thursday, January 10, 2002, from
8:30 am. to 1 p.m.

ADDRESSES: The public meeting will be
held at the Jamie L. Whitten Federal
Building, Room 107-A, United States
Department of Agriculture, 12th and
Jefferson Drive, SW, Washington DC
20250.

FOR FURTHER INFORMATION CONTACT: Dr.
Robert L. Epstein, Science and
Technology Programs, Agricultural
Marketing Service, United States
Department of Agriculture, 14th and
Independence Avenue, Washington DC,
20250 Telephone number (202) 720—
5231 or fax (202) 720-6496.

SUPPLEMENTARY INFORMATION: In the past
several years the number of foodborne
illness associated with domestic and
imported fresh fruits and vegetables has
increased. Some microorganisms once
thought under control may be adapting
to their environments, may be
developing resistance to conventional
food processing operations, and may be
re-emerging with increased
pathogenicity. To respond to these
concerns, Congress authorized an
appropriation of $6.235 million for
fiscal year (FY) 2001 and $6.234 million
for FY 2002, to fund a microbiological
monitoring program for foodborne
pathogens and indicator organisms on
domestic and imported fruits and
vegetables. The program is designed to
collect reliable data and develop
national estimates of bacterial
contamination with regard to selected
produce. The MDP is a voluntary data
gathering program and not a regulatory
or enforcement program. The Federal
Food and Drug Administration, Centers
of Disease Control and Prevention,
USDA’s National Agricultural Statistical
Service, as well as 10 State Departments
of Agriculture, industry and academia
have provided assistance and
information in formulating program
policy and operating procedures. The
program will be conducted under the
authority of the Agricultural Marketing
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Act 0of 1946 (7 U.S.C. 1621-1627).
Congress requested that AMS hold a
public meeting to seek input from all
interested parties (H.R. No. 275, 107th
Congress, 1st session, at 65). Therefore,
AMS, is giving notice of a public
meeting to allow anyone, especially
those who are interested in food safety
issues, an opportunity to present their
input regarding MDP. This public
meeting is scheduled for Thursday,
January 10, 2002. The public meeting
will begin at 8:30 a.m. and is scheduled
to end at 1 p.m. It will be held at the
Jamie L. Whitten Federal Building,
Room 107-A, United States Department
of Agriculture, 12th and Jefferson Drive,
SW, Washington DC 20250.

Those parties who wish to speak at
the meeting should register on or before
January 7, 2002. To register to speak,
please e-mail
Robert.Epstein@USDA.gov, or send a fax
to Dr. Robert Epstein at (202) 720-6496.
Registrants should include their name,
address, and daytime telephone
number. Depending on the number of
registered speakers, time limits may be
imposed on speakers, and speakers who
have registered in advance will be given
priority if time is limited.

The proposed agenda for the meeting
will include discussions of: (1) MDP
Overview and Framework, (2) MDP
sampling rationale and principles, (3)
Public health agencies program needs,
and (4) Public recommendations and
concerns.

Upon entering the Jamie L. Whitten
Federal Building, visitors should inform
security personnel that they are
attending the MDP Public Meeting.
Identification will be required to be
admitted to the building. Security
personnel will direct visitors to the
registration tables located outside of
Room 107-A. Registration upon arrival
is necessary for all participants,
including those who have registered to
speak in advance.

If you require special
accommodations, such as a sign
language interpreter, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT. The meeting will
be recorded, and information about
obtaining a transcript will be provided
at the meeting.

Dated: December 21, 2001.
A.J. Yates,

Administrator, Agricultural Marketing
Service.
[FR Doc. 01-31967 Filed 12-21-01; 2:27 pm]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 01-119-1]

Availability of an Environmental
Assessment for Field Testing Avian
Encephalomyelitis-Fow| Pox-
Mycoplasma Gallisepticum Vaccine,
Live Virus, Fowl Pox Vector

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are informing the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment concerning
authorization to ship for the purpose of
field testing, and then to field test, an
unlicensed avian encephalomyelitis-
fowl pox-mycoplasma gallisepticum
vaccine for use in poultry. The
environmental assessment, which is
based on a risk analysis prepared to
assess the risks associated with the field
testing of this vaccine, examines the
potential effects that field testing this
veterinary vaccine could have on the
quality of the human environment.
Based on the risk analysis, we have
reached a preliminary determination
that field testing this veterinary vaccine
will not have a significant impact on the
quality of the human environment and
that an environmental impact statement
need not be prepared. We intend to
authorize shipment of this vaccine for
field testing following the close of the
comment period for this notice unless
new substantial issues bearing on the
effects of this action are brought to our
attention. We also intend to issue a
veterinary biological product license for
this vaccine, provided the field test data
support the conclusions of the
environmental assessment and the
issuance of a finding of no significant
impact and the product meets all other
requirements for licensure.

DATES: We invite you to comment on
this docket. We will consider all
comments we receive that are
postmarked, delivered, or e-mailed by
January 28, 2002.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 01-119-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment

refers to Docket No. 01-119-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 01-119-1" on the subject line.

Copies of the environmental
assessment may be obtained from the
person listed under FOR FURTHER
INFORMATION CONTACT. Please refer to the
docket number, date, and complete title
of this notice when requesting copies. A
copy of the environmental assessment
(as well as the risk analysis with
confidential business information
removed) and any comments that we
receive on this docket are available for
public inspection in our reading room.
The reading room is located in room
1141 of the South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Albert P. Morgan, Chief Staff Officer,
Operational Support Section, Center for
Veterinary Biologics, Licensing and
Policy Development, VS, APHIS, 4700
River Road Unit 148, Riverdale, MD
20737-1231; telephone (301) 734-8245,
fax (301) 734-4314.

SUPPLEMENTARY INFORMATION: Under the
Virus-Serum-Toxin Act (21 U.S.C. 151
et seq.), a veterinary biological product
must be shown to be pure, safe, potent,
and efficacious before a veterinary
biological product license may be
issued. A field test is generally
necessary to satisfy prelicensing
requirements for veterinary biological
products. Prior to conducting a field test
on an unlicensed product, an applicant
must obtain approval from the Animal
and Plant Health Inspection Service
(APHIS), as well as obtain APHIS’
authorization to ship the product for
field testing.

To determine whether to authorize
shipment and grant approval for the
field testing of the unlicensed product
referenced in this notice, APHIS
conducted a risk analysis to assess the
potential effects of this product on the
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safety of animals, public health, and the
environment.

Based on the risk analysis, APHIS has
prepared an environmental assessment
(EA) concerning the field testing of the
veterinary biological product:

Requester: Biomune Company.

Product: Avian Encephalomyelitis-
Fowl Pox-Mycoplasma Gallisepticum
Vaccine, Live Virus, Fowl Pox Vector.

Field test locations: Iowa, Minnesota,
Nebraska, North Carolina, Pennsylvania,
Texas, and Virginia.

The above-mentioned product is a
modified live avian encephalomyelitis
vaccine in combination with a live,
attenuated fowl pox virus that has been
genetically modified to express
Mycoplasma gallisepticum antigens.
The vaccine is for use in chickens as an
aid in the prevention of avian
encephalomyelitis, fowl pox, and
Mycoplasma gallisepticum.

The EA has been prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provision
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Unless substantial environmental
issues are raised in response to this
notice, APHIS intends to issue a finding
of no significant impact (FONSI) based
on the EA and authorize shipment of the
above product for the initiation of field
tests following the close of the comment
period for this notice.

Because the issues raised by field
testing and by issuance of a license are
identical, APHIS has concluded that the
EA that is generated for field testing
would also be applicable to the
proposed licensing action. Provided that
the field test data support the
conclusions of the EA and the issuance
of a FONSI, APHIS does not intend to
issue a separate EA and FONSI to
support the issuance of the product
license and would determine that an
environmental impact statement need
not be prepared. APHIS intends to issue
a veterinary biological product license
for this vaccine following completion of
the field test, provided no adverse
impacts on the human environment are
identified and the product meets all
other requirements for licensure.

Authority: 21 U.S.C. 151-159.

Done in Washington, DG, this 20th day of
December 2001.

W. Ron Dehaven,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-31946 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 01-042N]

Codex Alimentarius: 10th Session of
the Codex Committee on Food Import
and Export Inspection and Certification
Systems

AGENCY: Office of the Under Secretary
for Food Safety, USDA.

ACTION: Notice of public meetings,
request for comments.

SUMMARY: The Office of the Under
Secretary for Food Safety, U.S.
Department of Agriculture (USDA), the
Food and Drug Administration (FDA),
and the U.S. Department of Health and
Human Services (HHS), are sponsoring
two public meetings, on January 8 and
February 7, 2002, to provide
information and receive public
comments on agenda items that will be
discussed at the Tenth Session of the
Codex Committee on Food Import and
Export Inspection and Certification
Systems (CCFICS), which will be held
in Brisbane, Australia, February 25 to
March 1, 2002. The Under Secretary and
FDA recognize the importance of
CCFICS, and the need to provide
interested parties the opportunity to
obtain background information and
comment on the Tenth Session.

DATES: The public meetings are
scheduled for Tuesday, January 8, 2002
from 1:00 p.m. to 4:00 p.m., and
Thursday, February 7, 2002 from 1:00
p.m. to 3:00 p.m.

ADDRESSES: The public meetings will be
held in Conference Room 1409, Federal
Office Building 8, Food and Drug
Administration, 200 C Street, SW.,
Washington, DC. Submit one original
and two copies of written comments to
the FSIS Docket Room, Docket #01—
042N, U.S. Department of Agriculture,
Food Safety and Inspection Service,
Room 102, Cotton Annex, 300 12th
Street, SW., Washington, DC 20250—
3700. To receive copies of the
documents referenced in this notice,
contact the FSIS Docket Room at the
above address. The documents will also
be accessible via the World Wide Web
at the following address: http://
www.codexalimentarius.net/ccfics10/
fc02 01e.htm

All comments received in response to
this notice will be considered part of the
public record to this notice will be
considered part of the public record and
will be available for viewing in the
Docket Room between 8:30 a.m. and
4:30 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Clerkin, Associate U.S.
Manager for Codex, U.S. Codex Office,
FSIS, Room 4861, South Building, 1400
Independence Avenue SW.,
Washington, DC 20250-3700, telephone
(202) 205-7760; Fax: (202) 720-3157.
Persons requiring a sign language
interpreter or other special
accommodations should notify Mr.
Patrick J. Clerkin at the above phone
number.

SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius Commission
(Codex) was established in 1962 by two
United Nations organizations, the Food
and Agriculture Organization (FAO) and
the World Health Organization (WHO).
Codex is the major international
organization for encouraging fair
international trade in Food and
protecting the health and economic
interests of consumers. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to ensure that the world’s food
supply is sound, wholesome, free from
adulteration, and correctly labeled.

CCFICS was established to develop
principles and guidelines for: food
import and export inspection and
certification systems; the application of
measures by competent authorities of
importing and exporting countries to
provide assurance that foods comply
with essential requirements; the
utilization of quality assurance systems;
and the format and content of official
certificates.

Issues To Be Discussed at the Public
Meeting

The following issues and referenced
documents will be discussed during the
public meetings:

1. Adoption of the Agenda,
DOCUMENT CX/FICS 02/1

2. Matters Referred from the Codex
Alimentarius Commission and Other
Codex Committees, DOCUMENT CX/
FICS 02/2

3. Draft Guidelines for Food Import
Control Systems—Comments at Step 6,
DOCUMENT CL 2001/25-FICS;
DOCUMENT ALINORM 01/30A,
Appendix IV; DOCUMENT CX/FICS
02/3
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4. Draft Guidelines on the Judgement
of Equivalence of Sanitary Measures
Associated with Food Inspection and
Certification Systems—Comments at
Step 6, DOCUMENT CL 2001/25-FICS;
DOCUMENT ALINORM 01/30A,
Appendix III; DOCUMENT CX/FICS 02/
4

5. Proposed Draft Guidelines on the
Judgement of Equivalence of Technical
Regulations Associated with Food
Inspection and Certification Systems—
Comments at Step 3, DOCUMENT CX/
FICS 02/5; DOCUMENT CX/FICS 02/5—
Add.1

6. Proposed Draft Guidelines for the
Utilization and Promotion of Quality
Assurance Systems to Meet
Requirements in Relation to Food—
Comments at Step 3, DOCUMENT CX/
FICS 02/6; DOCUMENT CX/FICS 02/6—
Add.1

7. Proposed Draft Revision to the
Codex Guidelines for the Exchange of
Information in Food Control Emergency
Situations—Comments at Step 3,
DOCUMENT CX/FICS 02/7;
DOCUMENT CX/FICS 02/7-Add.1

8. Other Business and Future Work. In
advance of the meetings, the U.S.
Delegate to CCFICS will have assigned
responsibility for development of U.S.
positions on these issues to members of
the U.S. government. The individuals
assigned responsibility will be named at
the meetings and will take comments
and develop draft U.S. positions. All
interested parties are invited to provide
information and comments on the above
issues, or on any other issues that may
be brought before CCFICS.

Public Meetings

At the January 8th public meeting, the
issues will be reviewed and comments
will be received. At the February 7th
public meeting, the draft United States’
positions on the issues will be described
and discussed, and attendees will have
the opportunity to pose questions and
offer comments.

Please state that your comments relate
to CCFICS activities and specify which
issues your comments address.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this notice, FSIS will announce it and
provide copies of the Federal Register
publication in the FSIS Constituent
Update. FSIS provides a weekly
Constituent Update, which is
communicated via fax to over 300
organizations and individuals. In
addition, the update is available on-line

through the FSIS web page located at
http://www.fsis.usda.gov. The update is
used to provide information regarding
FSIS policies, procedures, regulations,
Federal Register notices, FSIS public
meeting, recalls, and any other types of
information that could effect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience.

For more information and to be added
to the constituent fax list, fax your
request to the Congressional and Public
Affairs Office at (202) 720-5704.

F. Edward Scarbrough,
U.S. Manager for Codex Alimentarius.

[FR Doc. 01-31947 Filed 12—27-01; 8:45 am)]
BILLING CODE 3410-DM-M

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Foreign Agricultural Service,

USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Foreign
Agricultural Service’s (FAS) intention to
request an extension for a currently
approved information collection in
support of the Public Law 480, Title I
program.

DATES: Comments on this notice must be
received by February 26, 2002 to be
assured of consideration.

FOR FURTHER INFORMATION CONTACT:
William Hawkins, Director, Program
Administration Division, Foreign
Agricultural Service, Room 4077 South
Building, Stop 1031, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., Washington, DC 20250-1031,
telephone (202) 720-3241.
SUPPLEMENTARY INFORMATION:

Title: Request for Vessel Approval,
Form CCC-105; and Request for Vessel
Approval Form CCC-105 (cotton).

OMB Number: 0551-0008.

Expiration Date of Approval: April 30,
2002.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Title I of the Agricultural
Trade Development and Assistance Act
of 1954, as amended (Public Law 480)
authorizes the Commodity Credit
Corporation (CCC) to finance the sale
and exportation of agricultural
commodities on concessional terms. 7
U.S.C. 1701 et seq. Shipping agents or
embassies submit pertinent shipping
information on Form CCC-105 to
facilitate approval by CCC of shipping
arrangements. This approval is
necessary to assure compliance with
cargo preference requirements at the
lowest cost to CCC. Agents submit this
document in order that USDA can
generate the CCC—106, a necessary
payment document. Ocean carriers then
receive payment for ocean freight.

Estimate of Burden: The public
reporting burden is 15 minutes per
response for suppliers of ocean
transportation reporting details of
freight transactions.

Respondents: Business or other for-
profit.

Estimated Number of Respondents: 5.

Estimated Total Annual Burden of
Respondents: 9 hours.

Copies of this information collection
can be obtained from Kimberly Chisley,
the Agency Information Collection
Coordinator, at (202) 720-2568.

Requests for comments: Comments
are requested on (a) whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
comments may be sent to William
Hawkins, Director, Program
Administration Division, Foreign
Agricultural Service Room 4077 South
Building, Stop 1031, U.S. department of
agriculture, 1400 Independence Ave.,
SW., Washington, DC 20250-1031,
telephone (202) 720-2600 (voice and
TDD). All responses to this notice will
be summarized and included in the
request for OMB approval. All
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comments will become a matter of
public record.

Frank Lee,

Acting General Sales Manager, Foreign
Agricultural Service and Acting Vice
President, Commodity Credit Corporation.
[FR Doc. 01-31948 Filed 12—-27-01; 8:45 am]

BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Star Fire Restoration; Eldorado
National Forest, Placer County, CA

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Star Fire burned 16,800
acres in August and September, 2001,
on the Tahoe and Eldorado National
Forests. Of the total fire, approximately
2,416 acres burned on the Georgetown
Ranger District of the Eldorado National
Forest. The USDA, Forest Service,
Eldorado National Forest will prepare
an environmental impact statement
(EIS) on a proposal to treat
approximately 1650 acres of fire killed
and damaged trees in the Star Fire
burned area. The fire area is identified
in the Sierra Nevada Forest Plan
Amendment as old forest emphasis and
general forest. The purpose of the
project is to enhance the development of
old forest conditions over the long term
by reducing fuel accumulation and fire
hazard, increasing the ability to
suppress future wildfire, increasing
ground cover to protect soil productivity
and improve watershed condition, and
recovering the value of wood products
to fund reforestation and restoration.
The proposed action is also designed to
contribute to snag and log needs of
wildlife, improve aquatic habitats and
stream channel function, and provide
for public and forest worker safety. It is
believed that watershed condition and
the probability of growing old forest
conditions over the long term will be
improved by this project.

DATES: Comments concerning the scope
and implementation of this proposal
should be received by January 4, 2002.
ADDRESSES: Send written comments to
Patricia Ferrell, Project Leader, Eldorado
National Forest, 100 Forni Road,
Placerville, CA 95667.

FOR FURTHER INFORMATION CONTACT:
Questions and comments about this EIS
should be directed to Patricia Ferrell, at
the above address, or call her at 530—
642-5146.

SUPPLEMENTARY INFORMATION: The fire
caused extensive tree mortality. Field

examination indicates that 71% of the
project area currently exhibits >75%
stand mortality by basal area, 2% of the
project area is unburned, 20% of the
project area is non forest (rock and
barren areas) and plantations, and 7% of
the project area currently exhibits 75%
mortality by basal area. Additional
mortality is likely to become evident
next spring and summer as more crowns
begin to brown and bark beetles become
established. As a result of the fire, much
of the project area has reverted from mid
to late seral forest conditions to early
seral forest. Establishment of old forest
requires survival and growth of
individual trees and forested stands
over the next 250+ years without the
occurrence of another stand replacing
fire. Preventing another stand replacing
fire involves a combination of recurring
fuel treatments to modify fire behavior,
and effective suppression. Removal of
dead trees will reduce future fuel
accumulation, improve the ability to
effectively suppress future wildfires,
and increase the ability to maintain low
fuel conditions through prescribed fire.
The process of removing dead trees
would maintain soil productivity for
tree growth by immediately increasing
effective ground cover (limbs, twigs, and
small boles) to reduce soil erosion. The
proposed action would remove dead
trees using ground based, skyline, and
helicopter logging methods. Trees
posing a safety hazard to the public and
forest workers would be removed along
maintenance level 1, 2, 3, 4, and 5
roads. Roads would be reconstructed to
facilitate tree removal and improve
watershed condition. Slash and small
dead trees would be treated to provide
ground cover and reduce long term fuel
loading. Protection would be applied to
sensitive plants, wildlife species, and
cultural resources.

The proposed action is consistent
with the 1989 Eldorado National Forest
Land and Resource Management Plan as
amended by the Sierra Nevada Forest
Plan Amendment Record of Decision
(2001).

The decision to be made is whether to
adopt and implement the proposed
action, an alternative to the proposed
action, or take no action to remove fire
killed and damaged trees in the project
area.

Other alternatives will be developed
based on significant issues identified
during the scoping process for the
environmental impact statement. All
alternatives will need to respond to the
specific condition of providing benefits
equal to or better than the current
condition. Alternatives being
considered at this time include: (1) No
Action and (2) the Proposed Action.

Public participation will be especially
important at several points during the
analysis. The Forest Service will be
seeking information, comments, and
assistance from the Federal, State, and
local agencies and other individuals or
organizations who may be interested in
or affected by the proposed action. To
facilitate public participation
information about the proposed action
is being mailed to all who have
expressed interest in the proposed
action based on publication in the
Eldorado National Forest Schedule of
Proposed Action and notification of the
public scoping period will be published
in the Mountain Democrat, Placerville,
CA.

Comments submitted during the
scoping process should be in writing
and should be specific to the proposed
action. The comments should describe
as clearly and completely as possible
any issues the commenter has with the
proposal. The scoping process includes:

(a) Identifying potential issues;

(b) Identifying issues to be analyzed in
depth.

(c) Eliminating nonsignificant issues or
those previously covered by a relevant
previous environmental analysis;

(d) Exploring additional alternatives;

(e) Identifying potential environmental
effects of the proposed action and
alternatives.

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by January 2002. EPA will
publish a notice of availability of the
draft EIS in the Federal Register. The
comment period on the draft EIS will be
45 days from the date the EPA notice
appears in the Federal Register. At that
time, copies of the draft EIS will be
distributed to interested and affected
agencies, organizations, and members of
the public for their review and
comment. It is very important that those
interested in the management of the
Eldorado National Forest participate at
that time.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of a draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 533 (1978). Also,
environmental objections that could be
raised at the draft EIS stage, but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel,
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803f. 2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft EIS. Comments
may also address the adequacy of the
draft EIS or the merits of the alternatives
formulated and discussed in the
statement. (Reviewers may wish to refer
to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points).

The final EIS is scheduled to be
completed in March 2002. In the final
EIS, the Forest Service is required to
respond to substantive comments
received during the comment period
that pertain to the environmental
consequences discussed in the draft EIS
and applicable laws, regulations, and
policies considered in making the
decision regarding this proposal.

John Berry, Forest Supervisor,
Eldorado National Forest is the
responsible official. As the responsible
official he will document the decision
and reasons for the decision in the
Record of Decision. That decision will
be subject to Forest Service appeal
regulations (36 CFR Part 215).

Dated: December 19, 2001.
Susan A. Rodman,
Acting Forest Supervisor.
[FR Doc. 01-31906 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Interior Wetlands Environmental
Impact Statement; Hiawatha National
Forest, Chippewa County, Mi

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The Forest Service will
prepare an Environmental Impact
Statement (EIS) to analyze and disclose
the environmental impacts of proposed

land management activities, and
corresponding alternatives, within the
Interior Wetlands project area. The
project is located on the Sault Ste. Marie
Ranger District, Hiawatha National
Forest, Chippewa County, Michigan,
approximately 35 miles southwest of
Sault Ste. Marie, Michigan. The project
area is approximately 30,600 acres and
management activities are being
proposed on less than 15 percent of the
area.

Jack pine stands experience a cyclical
outbreak of jack pine budworm. Older
trees are more susceptible to defoliation
which can lead to mortality and dead
tops. In the Interior Wetlands project
area much of the jack pine is more than
60 years old. The jack pine in the
project area experienced budworm
defoliation during the 1991/1992
outbreak and is showing some
defoliation during the outbreak that
began in 2001. The Forest Service is
evaluating the options available to
develop a more evenly distributed age-
class and to improve the vigor of jack
pine stands in order to minimize the
impacts of budworm defoliation. In
addition to proposing jack pine salvage
and regeneration in Interior Wetlands,
the Forest Service evaluated some other
management opportunities within the
entire project area to implement the
Hiawatha National Forest Land and
Resource Management Plan (Forest
Plan, 1986). The proposed action
includes salvage and regeneration of
jack pine, timber harvesting and
regeneration of other species, changes to
the transportation system, changes to
the old growth system, timber stand
improvement projects, and wildlife and
fisheries habitat improvement projects.

Overall guidance of land management
activities on the Hiawatha National
Forest is provided by the Forest Plan. In
order to meet the objectives and desired
future conditions set forth in the Forest
Plan, the following purpose and need
has been identified for the Interior
Wetlands project area: (1) Reduce the
impacts of the jack pine budworm by
creating a more evenly distributed age-
class structure (which also improves
habitat for sandhill crane, merlin,
northern harrier, and other species),
improving vigor, and increasing growth
rates in jack pine stands. (2) Regenerate
older aspen and mixed balsam fir/
aspen/paper birch stands to maintain
these forest types; provide habitat for
white-tailed deer, ruffed grouse,
snowshoe hare, and other species;
improve vigor, and increase growth
rates. (3) Regenerate older black spruce
stands to improve vigor and to increase
growth rates. (4) Remove some trees in
some jack pine, aspen, balsam fir/aspen/

paper birch, northern hardwoods, paper
birch, black spruce, red pine, white
pine, and cedar to either concentrate
growth on the remaining trees or to
provide space for new trees to become
established. (5) Provide useable wood
products to local markets and improve
timber age-class distribution, vigor, and
growth rates on merchantable stems to
ensure a more even flow of wood
products in the future. (6) Prepare areas
where jack pine and black spruce are
being regenerated by reducing the slash
and exposing mineral soil for a seedbed.
(7) Manage an efficient transportation
system through construction,
reconstruction, maintenance, and
decommissioning of roads. (8) Improve
the quality and survival of some white
pine stems damaged by white pine
weevil and blister rust. (9) Evaluate
stands currently in the old growth
system and other stands to determine if
there is a different arrangement of
stands that could provide better existing
old growth characteristics and better
placement across the landscape. (10)
Adjust wildlife opening system by
creating openings or maintaining
existing openings by removing woody
encroachment to provide habitat for
sandhill crane, black bear, ruffed grouse,
and other species. (11) Improve fish
habitat (primarily brook trout) by adding
log bank cover and placing spawning
gravel. (12) Design projects and/or
develop mitigation measures, as
appropriate, to minimize impacts to the
resources to acceptable levels defined
by laws, regulations, or policies.

A roads analysis for the project area
will be conducted in conjunction with
the EIS. The roads analysis is not a
decision document but is necessary to
make an informed decision. At a
minimum, the roads analysis will
identify: needed and unneeded roads;
road associated environmental and
public safety risks; site-specific
priorities and opportunities for road
improvements and decommissioning;
areas of special sensitivity, unique
resource values, or both; and any other
information that may be needed to
support project-level decisions.
Adjacent landowners, citizens groups,
State, local, and Tribal governments,
and other Federal agencies are invited to
comment on the transportation system.

The Draft Environmental Impact
Statement (DEIS) will analyze the direct,
indirect, and cumulative environmental
effects of the alternatives. Past, present,
and projected activities on National
Forest system lands will be considered.
The DEIS will disclose the analysis of
site-specific mitigation measures and
their effectiveness. The DEIS is expected
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to be filed with the EPA and available
for public review by November 2002.

DATES: Comments concerning the
proposed action and scope of the
analysis should be received by January
28, 2002 to receive timely consideration
in the DEIS. A public meeting about this
project will be held on December 4,
2001 at 6:30 pm.

ADDRESSES: Mail written comments to
Stevan J. Christiansen, District Ranger,
St. Ignace and Sault Ste. Marie Ranger
Districts, 1798 West US—-2, St. Ignace,
MI 49781. The public meeting for this
project will be held at the Trout Lake
Town Hall on the main street of Trout
Lake (M—123).

FOR FURTHER INFORMATION CONTACT:
Martha Sjogren, Team Leader, St. Ignace
Ranger District. Phone: (906) 643—-7900
ext. 133. Email: msjogren@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
information presented in this notice is
included to help the reviewer determine
if they are interested in or potentially
affected by the proposed land
management activities. The information
in this notice is summarized. Contact
the person identified in the For Further
Information Contact section to obtain
additional information about desired
future condition, purpose and need,
proposed action, design criteria and/or
mitigation measures, and maps. The
information packet and color maps are
also available at: http://www.fs.fed.us/
r9/hiawatha.

The project area is approximately
30,600 acres and is located near the
town of Trout Lake, Chippewa County,
Michigan. Proposed activities within the
project area include portions of the
following areas: T44N, R4W, Sections
19, 31; T44N, R5W, Sections 2—-11, 13—
27,35, 36; T44N, R6W, Sections 1-18,
21-24; T45N, R5W, Sections 8-10, 15—
17,19-22, 27-33; T45N, R6W, Sections
23, 25, 26, 31, 32, 34-36.

To meet the purpose and need, this
project proposes:

1. To salvage (through clearcut
harvest) and regenerate approximately
2,216 acres of mature and overmature
jack pine.

2. To harvest (clearcut) and regenerate
approximately 289 acres of mature and
overmature aspen, balsam fir/aspen/
paper birch, and black spruce stands.

3. To harvest (clearcut) and regenerate
approximately 119 acres of mature black
spruce stands.

4. To harvest some trees (partial
removal cuts) on approximately 508
acres in jack pine, aspen, balsam fir/
aspen/paper birch, northern hardwoods,
black spruce, red pine, white pine, and
cedar.

5. To harvest (commercially thin)
about 148 acres in northern hardwoods
and paper birch.

6. Prepare sites for jack pine
regeneration by rollerchopping about
1,400 acres and prescribed burning
about 400 acres.

7. To adjust the transportation system
by: constructing approximately 1.7
miles of classified roads, 1.5 miles of
temporary roads on existing unclassified
road corridors and then decommission,
and 23.1 miles of temporary roads;
changing the classification of
approximately 2.8 miles from
unclassified to classified; performing
road maintenance on approximately 7.8
miles of classified roads, and 2.8 miles
unclassified roads changed to classified
roads; reconstructing approximately 0.1
mile of classified road; and
decommissioning approximately 0.3
miles of classified roads and
approximately 3.2 miles of unclassified
roads.

8. To prune approximately 40 acres of
weevil and blister rust damaged white
pine saplings.

9. To adjust the old growth system by
removing from the existing system about
348 acres with limited existing old
growth conditions or in unfavorable
locations and adding to the system
about 223 acres with some existing old
growth conditions or in more favorable
locations.

10. To create wildlife openings on
about 9 acres and maintain openings on
about 157 acres by removing woody
encroachment.

11. To improve fish habitat in Biscuit
Creek by adding log bank cover along
approximately 750 feet and placing 75
square yards of spawning gravel in the
stream.

12. To develop design criteria and/or
mitigation measures to reduce the
impacts of management activities on
resources. Specifically, design projects
and/or mitigation measures to control
road use; protect threatened,
endangered and sensitive species;
protect plant habitat; protect wildlife
and protect and/or improve scenic
integrity; protect heritage resources;
provide safe snowmobiling in area of
timber harvest; provide good seed
source jack pine cones; and protect soil
and hydrology.

Range of Alternatives

The Forest Service will consider a
range of alternatives. One of these will
be the “no action” alternative in which
none of the proposed activities will be
implemented. Additional alternatives
will examine varying levels and
locations for the proposed activities to
achieve the proposal’s purposes in

response to the issues identified during
public involvement.

Preliminary Issues

The public has had several previous
opportunities to comment on these
proposed actions. The original Interior
Wetlands EA (circa 1997) was included
in the NEPA quarterly, scoping letters
were sent out, and public meetings were
held. The public commented again
during the 30-day public comment
period (April 1999), and when the EA
was appealed. In September 2000, the
Forest Service released the Revised
Interior Wetlands Project Set EA for
another 30-day public comment period.
From the public comments received
from 1997-2000, preliminary issues that
may be addressed in this EIS are as
follows:

1. There is too much timber harvest
proposed in the area, there is too much
clearcutting proposed, and other resources
(e.g. wildlife, wetlands, soils, and hydrology)
would be negatively impacted.

2. There is too much road construction to
accommodate the timber harvest, there are
too many temporary roads proposed, and
other resources (e.g. wildlife, wetlands, soils,
and hydrology) would be negatively
impacted by the construction and by
ineffective closure and obliteration of
temporary roads.

3. There is too much focus on providing
timber products and not enough focus on
restoring the ecosystem to more natural
conditions.

Decisions To Be Made

The St. Ignace and Sault Ste. Marie
District Ranger will decide the
following:

1. Whether or not to salvage and harvest
timber and if so, the selection and site-
specific location of appropriate timber
management practices (silvicultural
prescription, logging system, fuels treatment,
and reforestation); road construction/
reconstruction/maintenance/
decommissioning necessary to provide access
and protect resources; and appropriate
mitigation measures.

2. Whether or not to make adjustments to
the old growth system.

3. Whether or not to maintain existing
wildlife openings and create new ones.

4. Whether or not to modify fish habitat by
adding log bank cover and placing spawning
gravel.

5. What, if any, specific project monitoring
requirements would be needed to ensure
mitigation measures are implemented and
effective.

Public Involvement and Scoping

The public is encouraged to attend the
public meeting at 6:30 p.m. on
December 4, 2001 at the Trout Lake
Town Hall. Forest Service officials will
be available at that time to present an
overview of the purpose and need and
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proposed action. It is also an
opportunity for the public to comment
on the project.

Public participation is an important
part of the analysis. The public may
visit Forest Service officials at any time
during the analysis and prior to the
decision. Public scoping has been
ongoing for the Interior Wetlands
project. The Forest Service will be
seeking additional information,
comments, and assistance from Federal,
State, and local agencies, as well as
local Native American tribes and other
individuals or organizations that may be
interested in or affected by the proposed
action. This input will be used in
preparation of the draft and final EIS.
The scoping process will:

Identify potential issues.

Identify issues to be analyzed in depth.

Identify alternatives to the proposed
action.

Explore additional alternatives that will be
derived from issues recognized during
scoping.

Identify potential environmental effects of
this project and alternatives (e.g. direct,
indirect, and cumulative effects and
connected actions).

Estimated Dates for Filing

The DEIS is expected to be filed with
the Environmental Protection Agency
(EPA) and to be available for public
review by November 2002. At that time
EPA will publish a Notice of
Availability of the DEIS in the Federal
Register. The comment period on the
DEIS will be 45 days from the date the
EPA publishes the Notice of Availability
in the Federal Register. It is very
important that those interested in the
management of this area participate at
that time.

The final EIS is scheduled to be
completed by February 2003. In the
final EIS, the Forest Service is required
to respond to comments and responses
received during the comment period
that pertain to the environmental
consequences discussed in the DEIS and
to applicable laws, regulations, and
policies considered in making a
decision regarding the proposal.

Reviewer’s Obligations

The Forest Service believes it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts the
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections

that could be raised at the draft
environmental impact statement stage
but that are not raised until after
completion of the final EIS may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider and
respond to them in the final EIS.

To be most helpful, comments on the
DEIS should be as specific as possible
and may address the adequacy of the
statement or the merit of the alternatives
discussed. Reviewers may wish to refer
to the Council on Environmental
Quality regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Responsible Official

The District Ranger of the St. Ignace
and Sault Ste. Marie Ranger Districts,
Hiawatha National Forest, 1798 West
US-2, St. Ignace, MI 49781, is the
Responsible Official. As the Responsible
Official, he will decide if the proposed
project will be implemented. He will
document the decision and reasons for
the decision in the Record of Decision.

Authority: National Environmental Policy
Act of 1969 as amended (42 U.S.C. 4321—
4346); Council on Environmental Quality
Regulations (40 CFR Parts 1500-1508); U.S.
Department of Agriculture NEPA Policies
and Procedures (7 CFR Part 1b).

Dated: November 7, 2001.

Clyde Thompson,

Forest Supervisor, Hiawatha National Forest,
2727 North Lincoln Road, Escanaba, MI
49829.

[FR Doc. 01-31894 Filed 12—-27-01; 8:45 am]
BILLING CODE 3410-11-U

DEPARTMENT OF AGRICULTURE
Forest Service

Blue Fire Forest Recovery Project,
Lassen and Modoc Counties, CA

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Forest Service, Modoc
National Forest, Warner Mountain
Ranger District (Forest Service) will
prepare an environmental impact
statement (EIS) to disclose the
environmental consequences of the

proposed Blue Fire Forest Recovery
Project, and alternatives to the proposal.
The decision to be made, is to select this
proposed action or one of the
alternatives to this proposal. The
alternatives to this proposal will include
a no-action alternative.

The Blue Fire Forest Recovery Project
area is located approximately 20 miles
southeast of Alturas CA and 9 miles east
of Likely, CA, within Lassen and Modoc
Counties, CA. The total project area is
approximately 33,500 acres, all of which
are National Forest System lands.

The Forest Service proposes to move
wildland resource conditions within the
Blue Fire (August 2001) towards the
desired conditions described by the
Modoc National Forest Land and
Resource Management Plan (MLRMP),
as amended by the Sierra Nevada Forest
Plan Amendment Record of Decision—
Jan 2001 (SNROD), and to implement
Standards and Guidelines described by
MLRMP as amended by SNROD. Within
the Blue Fire, but outside the South
Warner Wilderness (SWW), and outside
of Inventoried Roadless Areas (IRAs),
the Forest Service proposes to take
actions. The areas where actions are
proposed are identified as Old Forest
Emphasis Area and General Forest, in
the SNROD. Actions proposed within
the Old Forest Emphasis Area are
designed to benefit landscape
conditions for old forest structure and
function. Where the Blue Fire has killed
at least 75% of the trees in a timber
stand, the Forest Service is proposing to
provide long-term watershed protection
by reestablishing timber stands with
appropriate mixes of native tree species
and by reducing the threat of
catastrophic wildfire losses in these
plantations. The Forest Service proposes
to remove heavy fuels created by the
Blue Fire through implementation of
salvage timber sales. Salvage timber
sales are the proposed method of fuels
removal because now, and for a short
time into the future, these heavy fuels
have a commercial value that will
support the costs of their removal and
contribute to subsequent reforestation
and environmental restoration work. If
these trees are not harvested, they will
deteriorate over time, fall down and
result in fuel loadings that will not meet
Standards and Guidelines of the
MLRMP or SNROD. In these timber
stands where salvage harvest is
proposed, planting and subsequent
activities crucial to plantation survival
are proposed. Other activities are
proposed to meet the direction of
MLRMP and SNROD.

Following is a brief summary of
activities proposed: (1) No salvage
harvest will occur in the South Warner
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Wilderness nor any of the three
Inventoried Roadless Areas; (2) no
salvage harvest will occur in any timber
stands with less than 75% of the trees
killed by the Blue Fire, this includes
one Great Gray Owl Protected Activity
Center (PAC), one complete goshawk
PAC and about V2 of another goshawk
PAG; (3) where salvage harvest occurs,
no live trees will be cut; consistent with
SNROD, 30 of the largest dead trees per
10 acres will be retained in all treatment
areas; consistent with SNROD, 5 logs
(min. 20" dia. and 10 ft.) will be left for
woody debris; protection for Riparian
Conservation Areas (RCAs) will be
consistent with SNROD; all dead trees
8” DBH and larger and excess to snag
and down log needs will be removed by
salvage harvest; all dead trees between
6’ and 8” DBH will be removed by
subsequent service contracts; ground-
based harvest systems with designated
skid trails will be used on
approximately 9,500 acres and
helicopter harvest will occur on
approximately 600 acres, whole tree
removal (including tops) to landing is
required; (4) salvage of 2 RCAs is
included in the description of activity 3,
except that in RCAs the maximum size
harvest tree is 24" DBH and both RCAs
will be helicopter harvested; (5) salvage
of the Bald Eagle Management Area is
included in the description of activity 3,
except that all dead trees within 200 feet
of the shoreline of Blue Lake will
remain uncut; (6) removal and/or
rearrangement of dead trees between 1”
and 5”” DBH within harvest stands is
proposed on 292 acres of Urban
Wildland Intermix Zones and 250 acres
of Strategically Placed Area Treatments;
(7) Reforest 10,100 acres of harvest units
and approximately 200 acres of existing
plantations killed by the Blue Fire, by
hand planting appropriate mixes of
species, periodically removing brush
from around planted trees by hand
grubbing, controlling gopher
populations by underground baiting
with strychnine treated pellets as
needed to ensure plantation survival
and installing biodegradable plastic
tubing on tree seedlings to prevent
above ground animal damage as needed
to ensure plantation survival, wider
planting spacing in fuel treatments
described in activity 6 will be
maintained over time; (8) Road activities
include: 5 miles of aggregate
resurfacing; opening and reusing 28
miles of existing temporary roads,
constructing and using 4.4 miles of new
temporary roads; and closure of 32.4
miles of temporary roads by pulling
culverts, outsloping and water-barring,
and in some site-specific cases, seeding,

tilling or re-contouring; application of
magnesium chloride on system roads to
alleviate dusting; and closure of some
system roads temporarily during harvest
for public safety; (9) logs will be placed
in designated portions of East Creek to
create desired pool/riffle ratios; (10) One
road (0.4 miles) immediately adjacent to
Harvey Creek RCA will be
decommissioned; (11) As needed, some
areas of disturbed soils may be seeded
with native grass and shrub species to
minimize invasion by noxious weeds,
and (72) Small Business Administration
(SBA) set-aside is currently estimated at
68% of timber sale volume, with SBA
sales ranging from 5—10 million board
feet (MMBF).

DATES: Comments identifying issues
concerning the effects of the proposal
should be postmarked on or before
January 28, 2002 to receive timely
consideration in the draft EIS.
ADDRESSES: Submit written comments
to: Douglas Schultz, Team Leader,
USDA Forest Service, P.O. Box 220,
Cedarville, CA 96104. Send electronic
comments to: dschultz@fs.fed.us. Please
reference the Blue Fire Forest Recovery
Project on the subject line. Also, include
your name and mailing address with
your comments so documents
pertaining to this project may be mailed
to you. Comments received, including
names and addresses of those who
comment, will become part of the public
record and may be subject to public
disclosure. Any person may request the
Agency to withhold a submission from
the public record by showing how the
Freedom of Information Act permits
such confidentiality.

FOR FURTHER INFORMATION CONTACT:
Douglas Schultz, Team Leader, at 530—
279-6116 or Edith Asrow, District
Ranger, Warner Mountain Ranger
District, at 530-279-6116.
SUPPLEMENTARY INFORMATION: The
information presented in this notice is
included to help the reviewer determine
if they are interested in or potentially
affected by the proposed land
management activities. The information
presented in this notice is summarized.
Those who wish to provide comments,
or are otherwise interested in the
project, are encouraged to obtain
additional information from the contact
identified in the FOR FURTHER
INFORMATION CONTACT section.

Preliminary Issues

Two preliminary issues have been
identified:

1. Fuel Treatment—The Forest
Service will complete an analysis which
will assess the benefits, problems and
risks of fuel treatments. That analysis

will consider: appropriate fuel levels
(tons/ac) to retain on the land; size
classes of fuels to remove to attain that
level; and most appropriate methods of
removing that fuel, including salvage
logging and service contracts.

2. Environmental Restoration—The
Forest Service will complete an analysis
that will assess the benefits, problems
and risks of actions which will restore
or protect desired environmental
conditions, including reforestation and
associated activities, decommissioning
of 0.4 miles of existing road adjacent to
Harvey Creek, depositing woody debris
in East Creek to improve pool/riffle
ratio, and maintaining wider tree
spacing in Urban Intermix and
Strategically Placed fuel treatments.

Public Involvement

Additional information concerning
the proposal can be accessed on the
internet at www.r5.fs.fed.us/modoc/
management/nepa/nepa.html.

Process Procedures and Timelines

On October 26, 2001, the Modoc
National Forest began a Scoping Period
for a proposed Action for the Blue Fire
Forest Recovery Project Environmental
Assessment. A Legal Notice of the
proposed action was published in the
Modoc County Record on October 25,
2001, and a Scoping Summary
description was mailed to
approximately 220 persons or groups.
The Scoping Period for this proposed
action closed November 26, 2001.
Comments were received from 32
commenters.

Since the close of the original scoping
period, the Forest Service decided to
prepare an Environmental Impact
Statement. The original proposed action
was slightly modified, and is described
above. All comments received from the
earlier scoping period will be
considered in the EIS, unless
respondent submits new comments
indicating changes to prior submissions.

The draft EIS is expected to be filed
with the Environmental Protection
Agency and available for public review
by May 2002. The comment period on
the draft EIS will be 45 days from the
date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
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reviewer’s position and contentions
(Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519 553 [1978]).
Also, environmental objection that
could be raised at the draft
environmental impact statement state
but that are not raised until after
completion of the final environmental
impact statement stage may be waived
or dismissed by the courts (City of
Angoon v. Hodel, 803 F.2nd 1016, 1022
[9th Cir. 1986] and Wisconsin Heritages,
Inc. v. Harris, 490 F. Supp. 1334, 1338
[E.D. Wis. 1980]).

Because of the above rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments are made
available to the Forest Service at a time
when they can be meaningfully
considered and responded to in the final
environmental impact statement.
Comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages,
sections, or chapters of the draft
statement. Comments may also address
the adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
After the comment period ends on the
draft EIS, the comments received will be
analyzed and considered by the Forest
Service in preparing the final EIS.

The final EIS is scheduled to be
completed in September, 2002. In the
final EIS, the Forest Service is required
to respond to the comments received (40
CFR 1503.4). The responsible official
will consider the comments, responses,
environmental consequences discussed
in the environmental impact statement,
and applicable laws, regulations and
policies in making a decision regarding
this proposal. The responsible official
will document the decision and reasons
for the decision in a Record of Decision.
That decision will be subject to appeal
under 36 CFR part 215.

The responsible official is Dan
Chisholm, Forest Supervisor, Modoc
National Forest, 800 W. 12th St., Alturas
CA, 96101.

Dated: December 19, 2001.

Dan Chisholm,

Forest Supervisor.

[FR Doc. 01-31910 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-11-U

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes Provincial Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Deschutes Provincial
Advisory Committee (PAC) will meet on
January 16, 2002 at the Crook County
Library, Broughton Room, 200 E. 2nd
Street in Prineville, Oregon. A business
meeting will begin at 9:00 am and finish
at 3:00 pm. Agenda items will include

a discussion on the management
implications of the Eastside Screens,
Litigation Update, ICBEMP update, PAC
Recommendations Regarding The
Northwest Forest Plan Successes/
Failures, Info Sharing and a Public
Forum from 2:30 pm till 3:00 pm. All
Deschutes Province Advisory
Committee Meetings are open to the
public.

FOR FURTHER INFORMATION CONTACT:
Mollie Chaudet, Province Liaison,
USDA, Bend-Ft. Rock Ranger District,
1230 N.E. 3rd., Bend, OR 97701, Phone
(541) 416-6872.

Leslie A.C. Weldon,

Forest Supervisor.

[FR Doc. 01-31909 Filed 12—-27-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Forest Counties Payments Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Forest Counties Payments
Committee has scheduled a business
meeting on January 19-20, 2002, to
discuss how it will provide Congress
with the information specified in
Section 320 of the Fiscal Year 2001
Interior and Related Agencies
Appropriations Act. The meeting will be
held from 8:30 a.m. until 5:00 p.m., and
is open to the public.

DATES: The meeting will be held on
January 19-20, 2002.

ADDRESSES: The meeting will be held at
the Pontchartrain Hotel, 2031 Saint
Charles Avenue, New Orleans,
Louisiana 70140.

FOR FURTHER INFORMATION CONTACT:
Randle G. Phillips, Executive Director,
Forest Counties Payments Committee,
(202) 208-6574; or via e-mail at
rphillips01@fs.fed.us.

SUPPLEMENTARY INFORMATION: Section
320 of the 2001 Interior and Related
Agencies Appropriations Act (Pub L.
106-291) created the Forest Counties
Payments Committee to make
recommendations to Gongress on a long-
term solution for making Federal
payments to eligible States and counties
in which Federal lands are situated. The
Committee will consider the impact on
eligible States and counties of revenues
from the historic multiple use of Federal
lands; evaluate the economic,
environmental, and social benefits
which accrue to counties containing
Federal lands; evaluate the expenditures
by counties on activities occurring on
Federal lands which are Federal
responsibilities; and monitor payments
and implementation of Pub. L. 106-393,
The Secure Rural Schools and
Community Self-Determination Act of
2000.

Dated: December 19, 2001.
Elizabeth Estill,
Deputy Chief, Programs and Legislation.
[FR Doc. 01-31873 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee Meeting

AGENCY: Ravalli County Resource
Advisory Committee, Hamilton, MT.
Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Public Law 92—463) and under the
Secure Rural Schools and Community
Self-Determination Act of 2000 (Public
Law 106-393) the Bitterroot National
Forest’s Ravalli County Resource
Advisory Committee will meet Tuesday,
January 22, 2001 in Hamilton Montana
for a business meeting. The meeting is
open to the public.

SUPPLEMENTARY INFORMATION: The
business meeting in January 22 begins at
6:30 p.m., at the Holiday Inn, 138
Bitterroot Plaza Drive, Hamilton,
Montana. Agenda topics will include
FACA overview, Charter overview,
Process of project identification/
recommendation, election of
Chairperson, operating guidelines, and
establishment of future meeting
schedule.

FOR FURTHER INFORMATION CONTACT:
Jeanne Higgins, Stevensville District
Ranger and Designated Federal Officer,
Phone: (406) 777-5461.
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Dated: December 19, 2001.
Rodd Richardson,
Forest Supervisor.
[FR Doc. 01-31908 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Requested Withdrawal From Mineral
Location and Mineral Entry, Public
Meeting and Extended Comment
Period

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting; request for
comment.

SUMMARY: The Forest Service has
submitted a request to the Bureau of
Land Management to withdraw lands
under the general mining laws as
authorized by the Federal Land Policy
and Management Act of 1976. The
Forest Service has scheduled a meeting
to accept public testimony and identify
issues regarding this requested
withdrawal from mineral location and
mineral entry on lands in the San
Bernardino National Forest. Written
comments are invited, and the comment
period has been extended.

DATES: The meeting will be held on
February 20, 2002, from 6 p.m. to 9 p.m.
Written comments must be received no
later than February 28, 2002.
ADDRESSES: The meeting will take place
at the San Bernardino Hilton, 285 East
Hospitality Lane, San Bernardino,
California 92408. Written comments on
this proposal may be sent to Brent
Handley, USDA Forest Service, Pacific
Southwest Region, Director, Lands and
Minerals Management, 1323 Club Drive,
Vallejo, California 94592-1110; or
electronically to seliason@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Scott Eliason, San Bernardino National
Forest, 909-866—3437, extension 3904,
seliason@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
Bureau of Land Management published
a notice of this Forest Service requested
withdrawal in the Federal Register on
October 29, 2001 (FR Vol. 66, No. 209,
54536). In this Forest Service notice, we
announce the details of the public
meeting and extend the comment
period.

Overview

Approximately 44,575 acres on the
San Bernardino National Forest are
requested to be withdrawn, subject to
valid existing rights, from mineral
location and mineral entry under the
general mining laws of the United

States. The authority to make such a
withdrawal is delegated to the Secretary
of the Interior under the Federal Land
Policy and Management Act of 1976,
and other statutes. The process by
which such withdrawals are made, and
the provisions for other agencies
(including the Forest Service) to request
such withdrawals from the Secretary of
the Interior, are provided under 43 CFR
2300.

Purpose

The purpose of the requested
withdrawal is to conserve the habitat of
species listed under the federal
Endangered Species Act, as directed
under section 7(a) of this act. The issues
raised during the public meeting, and
also from written comments, will be
used by the Forest Service and the
Bureau of Land Management in
finalizing the configuration and extent
of the final withdrawal request to be
forwarded to the Secretary of the
Interior. The issues raised will also be
used by the Forest Service to analyze
and document the effects and impacts of
the action, as required under the
National Environmental Policy Act.

Agenda

The meeting will begin with a
welcome by Forest Supervisor Gene
Zimmerman, followed by a brief
overview by staff of the requested
withdrawal, the regulatory process, and
implications to the public. A hearing
coordinator will review the process of
public testimony. Testimony will then
be heard and recorded into the public
record. Finally, staff will provide
closing remarks.

Dated: December 18, 2001.

Gene Zimmerman,

San Bernardino National Forest Supervisor.
[FR Doc. 01-31972 Filed 12—27-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Census Bureau
Shipper’s Export Declaration Program

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as mandated by Public Law
106—113, Title XII, “Security
Assistance,” Subtitle E, “Proliferation
Prevention Enhancement Act of 1999”
and as part of its continuing effort to
reduce paperwork and respondent
burden, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13 (U.S.C. 3506(c)(2)(A)), invites the

general public and other Federal
agencies to take this opportunity to
comment on proposed and/or
continuing information collections.

DATES: Written comments must be
submitted on or before February 26,
2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at mclayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Jerome Greenwell,
Foreign Trade Division, U.S. Census
Bureau, Room 3125, Federal Office
Building No. 3, Washington, DC 20233—
0001, 301-457-2238.

SUPPLEMENTARY INFORMATION
1. Abstract:

The Shipper’s Export Declaration
(SED), Form 7525-V and the electronic
equivalent, the Automated Export
System (AES) are the basis for the
official export trade statistics compiled
by the U.S. Census Bureau (Census
Bureau) used for determining the
balance of trade, a principal economic
indicator. Title 13, United States Code,
Chapter 9, Sections 301-307 authorizes
the collection of these data. Title 15,
Code of Federal Regulations, Part 30
contains the regulatory provisions for
preparing and filing the SED or the AES
record. These data are essential in
formulating basic government policy
decisions affecting the economy. The
U.S. businesses rely heavily on these
data to develop export leads, export
marketing strategies and assessing the
impact of exports on the domestic
economy.

The SED/AES records are also used
for export control purposes under Title
50, United States Code. The SED/AES
records, as official documents or export
transactions, enable the U.S. Customs
Service (Customs) and the Bureau of
Export Administration (BXA) to enforce
the Customs and Export Administration
Regulations and thereby detect and
prevent the export of high technology
items or military goods to unauthorized
destinations or end users. The
Department of State (State Department)
uses the SED/AES information to
enforce the International Traffic in Arms
Regulations (ITAR), Title 22, CFR 120—
130, to detect and prevent the export of
arms and ammunition to unauthorized
destinations.
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On November 29, 1999, the President
signed H.R. 3194 into law (Public Law
106—113). The short title to this law, as
specified in section 1251, is referred to
as the “Proliferation Prevention
Enhancement Act of 1999.” Section
1252 of this law amends Title 13,
United States Code, Chapter 9, Section
301, to add Section “(h)” authorizing
the Department of Commerce, Census
Bureau, to require by regulation
mandatory reporting requirements for
filing export information through the
AES. This Act further specifies that all
items on the Department of Commerce’
Commerce Control List (CCL) and the
State Department’s of U.S. Munitions
List (USML) be reported through the
AES, when an SED is required.

As aresult of Pub. L. 106-113, the
Census Bureau is planning revisions to
AES to meet the requirements of the
law. The State Department has
requested to have additional data items
incorporated into the AES in order to
accommodate the requirements of the
ITAR. The collection of these additional
data items are critical to the mission of
the State Department in maintaining
control over the export of arms and
ammunition. The incorporation of these
data items into AES will allow the
elimination of the requirement for
exporters to submit the paper SED to the
State Department. The items mentioned
above will not be required for the paper
SED since the items on the USML or
CCL must be filed through AES.
Therefore, the additional data items
requested by the State Department will
not be incorporated on the paper SED.
However, the Census Bureau is
requesting one additional data item be
added to the paper form to bring it up
to date with regulatory changes reflected
in the AES. With this submission the
Census Bureau is requesting clearance
for the reporting of the additional export
data items.

II. Method of Collection

A paper SED or electronic AES record
is required for all export shipments
valued over $2,500 from the United
States, Puerto Rico, and the U.S. Virgin
Islands. The SED or AES record is also
required for all licensed shipments, (i.e.
State Department or BXA export
licenses) regardless of value. The SED
program is unique among Census
Bureau statistical collections since it is
not sent to respondents soliciting
responses as is the case in surveys.
Filing the SED/AES information is
mandatory under Title 13, Chapter 9,
United States Code. The Census Bureau
has seen a progressive growth in the
number of electronic filers, with a
comparable decrease in the number of

paper SED filers. Exporters can access
the AES via the Census Bureau’s free
Internet-based system, AESDirect or
they can integrate the AES into their
company’s network and file directly
with Customs. Exporters can purchase
paper SEDs from the Government
Printing Office or they may have them
privately printed. They can also
download the SEDs over the Internet
and print them on the required “‘buff”
colored paper.

For exports to Canada, the United
States is substituting Canadian import
statistics for U.S. export statistics to
Canada in accordance with a
Memorandum of Understanding (MOU)
signed by both Customs and statistical
agencies in both countries. Similarly,
under this MOU, Canada is substituting
U.S. imports statistics for Canadian
exports to the United States. This data
exchange eliminates the requirement for
U.S. exporters to file any information
with the U.S. Government for exports of
non-licensed shipments to Canada. This
results in the elimination of over seven
million SEDs annually. However, for
exports to Canada that require a license,
a SED or AES record must be filed. Also,
a SED or AES record is required for
exports from the United States through
Canada destined to a country other than
Canada.

For this submission, the Census
Bureau is planning revisions to the
paper SED and the AES. The only
change to the paper SED includes
adding a box to collect the authorized
forwarding agent’s Employer
Identification Number. Revisions to the
AES format include: (1) Adding an
additional field to collect a registration
code assigned by the Department of
State’s Office of Defense Trade Controls
(ODTQ), (2) adding a “‘yes” or ‘“no”’
indicator for the shipment of ODTC
significant military equipment, (3)
adding a “yes” or ‘“no” indicator for
ODTC eligible party certification, (4)
adding an additional field to collect the
ODTC USML category code, (5) adding
an additional field to collect ODTC
USML unit of measure, (6) adding an
additional field to collect ODTC USML
unit of quantity, and (7) adding an
additional field to collect the ODTC
export license line number. The AES
and the SED currently requires the
reporting of an ODTC license number or
ODTC (ITAR) exemption citation. These
changes will affect only a small portion
of the number of AES transactions filed
and will have no affect on the overall
AES transactions response time of three
minutes. Furthermore, because of the
significant reduction in the paper filing
of SEDs since the last Office of
Management and Budget (OMB)

clearance approval, the estimated total
annual burden hours has decreased.

The U.S. principal party in interests
(USPPI) or authorized agents file
individual paper SEDs with the
exporting carries at the time that each
export shipment leaves the United
States. For AES, USPPI’s or authorized
agents file the export data electronically
directly with the Census Bureau or
Customs, according to the filing
provisions established in Title 15, Code
of Federal Regulations, part 30, subpart
E, Electronic Filing Requirements—
Shipper’s Export Information.” The
carriers submit the paper SED
documents to Customs officials when
the carrier departs the United States and
Customs then transmits the SEDs to the
Census Bureau on a flow basis for
statistical processing.

For AES, the Census Bureau extracts
export data files from the Customs AES,
for statistical processing. As a result of
Pub. L. 106-113, the State Department
will extract from AES only those records
of exports subject to the ITAR.

In summary, the mandatory filing of
USML and CCL shipments through the
AES will substantially decrease the
number of paper SEDs processed
monthly and provide more timely and
accurate information to Customs, BXA
and the State Department for the
purposes of export control.

III. Data

OMB Number: 0607—-0152.

Form Number: 7525-V, Automated
Export System (AES) submissions.

Type of Review: Regular Submission.

Affected Public: Exporters,
Forwarding Agents, Export Carriers.

Estimated Number of Respondents:
200,000.

Estimated Number of Responses:
15,043,756.

Estimated Time Per Response: 11.0
minutes for 7525-V 3.0 minutes for AES
Submissions.

Estimated Total Annual Burden
Hours: 944,188 (SEDs 264,000)( AES
680,188).

Estimated Total Annual Cost:
$14,162,820.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Chapter 9 and Public Law
106—113, Title XII, “Security
Assistance,” Subtitle E, “Proliferation
Prevention Enhancement Act of 1999”.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
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agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected: and (d) ways to minimize the
burden of the collection of information
on respondents.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 20, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-31852 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE
Census Bureau
Special Census Program

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be

submitted on or before February 26,
2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue, NW.,
Washington, DC, 20230 (or via the
Internet at mclayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to J. Michael Stump or
Josephine Ruffin, Bureau of the Census,
Room Number 1314, Building #2,
Washington, DC, 20746 and 301-457—
1429.

SUPPLEMENTARY INFORMATION:

1. Abstract

The Special Census Program is a
reimbursable service offered and
performed by the Census Bureau for the
government of any state; county, city, or

other political subdivision within a
state; for the government of the District
of Columbia; and for the government of
any possession or area over which the
U.S. exercises jurisdiction, control, or
sovereignty, and other governmental
units which require current population
data between decennial censuses.

Many states distribute funds based on
current population statistics. In
addition, special census data are used
by the local jurisdictions to plan new
schools, transportation systems, housing
programs, and water treatment facilities.

The Census Bureau will use the
following forms to update addresses
listed on the Census Bureau’s Master
Address File and to enumerate
populations in special censuses:

» Special Census Enumerator
Questionnaire—This interview form
will be used to collect special census
data at regular housing units (Hus).

 Special Census Special Place
Questionnaire—This interview form
will be used to collect special census
data at group quarters in special places
such as hospitals, prisons, boarding and
rooming houses, campgrounds, hotels,
college dormitories, military facilities,
and convents.

* Address Listing Page—This page
will include existing addresses from the
Census Bureau Master Address File
(MAF). Special Census enumerators will
update these addresses, if needed, at the
time of enumeration.

* Group Quarters Enumeration
Control Sheet—This page will be used
by Special Census enumerators to list
residents/clients at group quarters.

* Housing Unit Add Page—This page
will be used by enumerators to add HUs
that are observed to exist on the ground
and that are not contained on the
address listing page.

* Special Place/Group Quarter (SP/
GQ) Add Page—This page will be used
by enumerators to add special places/
group quarters that are observed to exist
on the ground and that are not reflected
in the address listing page.

The Special Census Program
developmental process is in its early
stages. Meetings and other planning
discussions may require minor changes
to the design and content of the forms.

The Special Census Program will
operate as a generic OMB clearance
including a library of forms and the
operational procedures that will be used
for the many special censuses we
anticipate conducting this decade. The
Census Bureau will establish a
reimbursable agreement with a variety
of potential special census customers
that are unknown at this time. Prior to
conducting any special census, the
Census Bureau will submit

documentation to OMB providing the
details of the Special Census under
consideration. We will also submit for
OMB’s review and approval, under
cover of a change worksheet, any
special-purpose questions requested by
customers to be added to special census
questionnaires.

II. Method of Collection

The Special Census Program will use
the Census 2000 Update/Enumerate (U/
E) methodology. Enumerators will
canvass their assigned areas with an
address register that contains addresses
obtained from the Census Bureau’s
Master Address File. Special Census
enumerators will update the address
information, as needed, based on their
observation of HUs and/or SPs/GQs that
exist on the ground. Additionally,
enumerators will interview households
at regular HUs and residents at GQs
using the appropriate Special Census
questionnaire.

II1. Data

OMB Number: None.

Form Number: Not available yet.

Type of Review: Regular.

Affected Public: Individuals or
households, business or other for profit
entities, not-for-profit institutions.

Estimated Number of Respondents:
(September 2002 through early 2008).

Enumerator Questionnaire—848,000

respondents.

Special Place Questionnaire—2000
respondents.

Address Listing Page—848,000
respondents.

Group Quarters Enumeration Control
Sheet—375 respondents.

Housing Unit Add Page—1,000
respondents

Special Place/Group Quarters Add
Page—150 respondents

Estimated Time Per Response:

Enumerator Questionnaire—about 7
minutes

Special Place Questionnaire—about 5
minutes

Address Listing Page—about one minute

Group Quarters Enumeration Control
Sheet—10 minutes

Housing Unit Add Page—about one
minute

Special Place/Group Quarters Add
Page—about one minute

Estimated Total Annual Burden
Hours: Estimated total annual burden
hours are 113,527.

Estimated Total Annual Cost: There
are no costs to respondents other than
that of their time to respond.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 196.
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IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 20, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-31856 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE
Census Bureau
E-Government Survey

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be

submitted on or before February 26,
2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Poyta, Chief,
Census Management Staff, Governments

Division, U.S. Census Bureau,
Washington, DC 20233-6800 (301—457—
1580).

SUPPLEMENTARY INFORMATION:

I. Abstract

Title 13, section 182, of the United
States Code authorizes the Secretary of
Commerce to conduct surveys deemed
necessary to furnish annual and other
interim current data on the subjects
covered by the Census of Governments.

The recent development of public
services dubbed “Electronic
Government,” or “E—Government,” is a
result of the rapid growth of computer
access and the Internet. The emergence
of electronic technologies has fueled a
significant change in the public sector’s
manner in conducting its business.
Current measures of public activity—
established in a period before
computers—do not provide gauges of
this new and important change. The
public sector is a major component of
the economy, as both a purchaser and
deliverer of goods and services. It is
important that our Nation measure this
development because the potential
effects of this new technology include
the promise of greater efficiencies in the
delivery of public services, more
effective communications between the
public and its government, and a wider
scope of public services available to
more people.

The Census Bureau plans to conduct
a survey of state governments in order
to begin measuring the scope and effects
of this new activity. The survey’s broad
definition of E-Government includes
any government process conducted on-
line, employing computer enabled
electronic devices. Title 13, section 182,
of the United States Code authorizes the
Secretary of Commerce to conduct
surveys deemed necessary to furnish
annual and other interim current data
on the subjects covered by the Census
of Governments. This survey
concentrates on three different
measurable parts of total Information
Technology (IT) and E-Government:

(1) Infrastructure—the costs to
governments of providing electronic
hardware and software that form the
backbone of E-Government, and the
personnel and organizational supports
for total IT and E-Government;

(2) Processes—the E—-Government
interactions of citizens, businesses, and
other governments with their
governments; and

(3) Transactions—measurements for
these E-Government processes.

The Census Bureau, as the premier
national data collection agency, is
uniquely situated to measure E—
Government. The current Census

Bureau measures of public sector
economic activity—used by Federal data
analysis agencies such as the Bureau of
Economic Analysis and the Federal
Reserve Board—provide an important
basis for making informed policy
decisions. The addition of E-
Government information will help
governmental leaders at all levels
formulate policies that will improve our
entire governmental system. Other users
of these data will be the State and local
governments and related organizations,
public interest groups, the academic
community, and many business, market
and private research organizations.

II. Method of Collection

Basic questionnaires will be sent to
the primary technology offices within
each state, with additional forms,
designed for specific types of
departments, agencies, and offices, etc.,
also incorporated. Information from
state governments and the District of
Columbia will be compiled by office
staff from questionnaire responses
collected via standard mail and the
Internet.

The Census Bureau will also research
the feasibility of developing cooperative
data sharing and central collection
arrangements with the state
governments to minimize respondent
burden.

Electronic data collection and
dissemination will be developed and
incorporated.

OMB Number: None.

Form Number: None.

Type of Review: Regular.

Affected Public: State governments.
Estimated Number of Respondents:
765 (15 agencies per State government).

Estimated Time Per Response: 6
hours.

Estimated Total Annual Burden
Hours: 4,590 hours.

Estimated Total Annual Cost:
$82,436.40 ($17.96 per hour*).

* Based upon the 2000 Annual
Employment Survey—Average hourly
rate for state full-time equivalent
employees in financial administration.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 United States
Code, Section 182.

III. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
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clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information

Dated: December 20, 2001.
Madeleine Clayton,
Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.
[FR Doc. 01-31857 Filed 12—-27-01; 8:45 am]

BILLING CODE 3510-07-P

technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.
ACTION: To give all interested parties an
opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD NOVEMBER 21, 2001-DECEMBER 17, 2001

Date Peti-
Firm name Address tion Product
accepted
Elessar Enterprises, INC ........ccccvviieiiiiienniie e P.O. Box 3476, Homer, Alaska 11/26/01 | Fresh whole salmon.
99603.
H & H Swiss Screw Machine Products Co., Inc .......... 1478 Chestnut Ave., Hillside, NJ 11/26/01 | Precision turned screw machine
07205. components, made of primarily of
copper, used in cable TV con-
nectors, automotive parts and
toggle switches.
Woodbury Box Company, INC .......coccveeeviiieeeiiiieeiiieeene 301 Mcintosh Parkway, 11/26/01 | Industrial and commercial floor mop
Thomaston, GA 30286. frames.
Arnold’s BAsKEtS .........ccceeiiiiiiiiiiiiiieesice e 11354 South Choctaw Dr., Baton 12/03/01 | Wooden baskets.
Rouge, LA 70815.
Cape Cod Doormats of Distinction, INC .........ccccceevnns 2 C Hinckley Road, Hyannis, MA 12/03/01 | Hand woven polypropylene door-
02601. mats.
Kannon Motorcycles, L.LL.C. ..cccocoveeviieeeiie e P.O. Box 761, Ketchum, OK 74349 12/03/01 | Motorcycles.
Richmond Industries, INC ..........cccoevevveeeeeeiiiiiiieeee e 1 Chris Court, Dayton, NJ 08810 ... 12/03/01 | Non-ferrous castings of bronze,
aluminum or metal.
Control Cable, INC .....coeeiiiiii e 7261 Ambassador Road, Baltimore, 12/03/01 | Cable and cable assemblies used
MD 21244. in the computer industry.
Best Tool & Manufacturing Company, INC ................... 3515 N.E. 33rd Terrace, Kansas 12/04/01 | Plastic blow molds for food con-
City, MO 64117. tainers.
Wayne Engineering Corporation ..........ccccceeveereeeieeennn 701 Performance Drive, Cedar 12/04/01 | Garbage truck bodies and truck-
Falls, 1A 50613. mounted cranes.
American Circuit Technology, INC ........ccccceeiiiieiiiinenns 6330 East Hunter Ave., Anaheim, 12/05/01 | Printed circuit boards.
CA 92807.
Tool ComponeNts, INC ....ococeveeiiiieecee e 240 East Rosecrans Ave., Gar- 12/05/01 | Machined metal products for the
dena, CA 90248. semiconductor industry, water fil-
tration equipment, and threaded
inserts for various other indus-
tries.
Midwest Hanger Company ........cccccceoeerieeeneeniieeneennes 4312 Clary Boulevard, Kansas City, 12/05/01 | Wire clothes hangers.
MO 64130.
NRL ASSOCIateS, INC ...oovviiiiiiiiciiieee e 112 Log Canoe Circle, Stevensville, 12/07/01 | Metal and plastic parts for the hand
MD 21666. tools and medical industries.
Stamper Black Hills Gold Jewelry, INC ........c.ccocvvvneenne 7201 S. Highway 16, Rapid City, 12/07/01 | Gold Jewelry.
SD 57701.
American Electric Cable Co., INC .......cccovvvviiiriiiiieenn 181 Appleton Street, Holyoke, MA 12/12/01 | Insulated and coated wire and ca-
01040. bles, wire sets and harnesses
and cable assemblies.
NMW, INC et 428 North EIm, Nowata, OK 74048 12/13/01 | Industrial water filters.
E.H. Hall/'Westfield Tanning, Inc 360 Church Street, Westfield, PA 12/13/01 | Leather for shoe and boot soles
16950. and saddles for the equestrian
industry.
Central Expanded Metal, INC .......cccovviiiiiniiiniiiieeee, 1213 North Industrial Road, Chan- 12/14/01 | Expanded metal.
dler, OK 74834.
Three M Tool and Machine, INC ........ccccocoeiiiieeninnenne 8155 Richardson Road, Walled 12/14/01 | Work holding fixtures, cutting tools
Lake, M| 48390. and dies.
McCammish Manufacturing Co., INC ........cccccecvvenneeen. 148 Winn Avenue, Winchester, KY 12/19/01 | Wood Products, primarily furniture.
40391.
Lake Shore Studios, INC ......cccoeeviiiiiiiiiciieee e, 4200 Niles Road, St. Joseph, Ml 12/20/01 | Lamps, lamp shades and frames.
49085.
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The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.

Any party having a substantial

interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.
The Catalog of Federal Domestic Assistance
official program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance.

Dated: December 18, 2001.

Anthony J. Meyer,

Coordinator, Trade Adjustment and
Technical Assistance.

[FR Doc. 01-31905 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1197]

Expansion of Foreign-Trade Zone 104,
Savannah, GA

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Savannah Airport
Commission, grantee of Foreign-Trade
Zone 104, submitted an application to
the Board for authority to expand FTZ
104-Site 2 at the Garden city/Ocean
Terminals and Site 4 at the SPA
Industrial Park, and for authority to
include two new sites at the Savannah
International Trade and Convention
Center (Site 5) and Mulberry Grove (Site
6) in Savannah, Georgia, within the
Savannah Customs port of entry (FTZ
Docket 47-2000; filed 8/7/00; amended
4/21/01);

Whereas, notice inviting public
comment was given in the Federal
Register (65 FR 50178, 8/17/00; 66 FR
21739, 5/1/01) and the application, as

amended, has been processed pursuant
to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal, as amended, is in the
public interest;

Now, Therefore, the Board hereby
orders:

The application, as amended, to
expand FTZ 104 is approved, subject to
the Act and the Board’s regulations,
including Section 400.28, and further
subject to the standard 2,000-acre
activation limit for the overall zone
project.

Signed at Washington, DC, this 18th day of
December 2001.

Faryar Shirzad,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 01-31984 Filed 12—-27-01; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1203]

Approval of Manufacturing Authority;
Foreign-Trade Zone 7, IPR
Pharmaceuticals, Inc.
(Pharmaceuticals), Mayaguez, Puerto
Rico

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Puerto Rico Industrial
Development Corporation, grantee of
Foreign-Trade Zone 7, on behalf of IPR
Pharmaceuticals, Inc., has requested
authority to manufacture
pharmaceutical products under FTZ
procedures within FTZ 7—Site L-164—
0-63 (Doc. 39-2001);

Whereas, notice inviting public
comment has been given in the Federal
Register (66 FR 49162, 9/26/01);

Whereas, pursuant to section
400.32(b)(1) of the FTZ Board
regulations (15 CFR 400), the Secretary
of Commerce’s delegate on the FTZ
Board has the authority to act for the
Board in making decisions regarding
manufacturing activity within existing
zones when the proposed activity is the
same, in terms of products involved, to
activity recently aproved by the Board

and similar in circumstances (15 CFR
400.32(b)(1)(1)): and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the request is in the
public interest;

Now, Therefore, the Board hereby
orders:

The application on behalf of IPR
Pharmaceuticals, Inc., to manufacture
pharmaceutical products under zone
procedures within FTZ 7—Site L-164—
0-63, is approved, subject to the FTZ
Act and the Board’s regulations,
including Section 400.28.

Signed at Washington, DC, the 14th day of
December 2001.

Faryar Shirzad,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

[FR Doc. 01-31985 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-05-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket A(32(c)-11-2001)]

Scope Determination Regarding the
Effect on Foreign-Trade Zone Board
Orders Resulting From Modifications
to the Harmonized Tariff Schedule of
the United States

Summary: Pursuant to section 400.32
(c) of the FTZ Board regulations (15 CFR
part 400), it has been determined that
the scope of FTZ Board Orders will not
be affected by the January 2002
modification of the Harmonized Tariff
Schedule of the United States (HTSUS).

As proposed, on January 1, 2002,
modifications will take effect that will
change the HTSUS classification
numbers for certain product categories.
Some Foreign-Trade Zone (FTZ) Board
Orders, particularly orders relating to oil
refinery subzones, contain references to
HTSUS numbers. Such references were
intended to describe types of products
that were either included in or excluded
from the scope of Board actions. The
scope of FTZ Board Orders will
continue to apply to those products as
described in the orders and related
appendices, even though the HTSUS
number describing the product may
change. The scope of FTZ Board Orders
should be interpreted as applying to the
new HTSUS numbers based on the cross
reference table published in the
International Trade Commission’s (ITC)
report, “Proposed Modifications to the
Harmonized Tariff Schedule of the
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United States” (USITC Publication
3430, June 2001). The full report is
available on the ITC website: http://
www.usitc.gov/332s/
332index.htm#SECTION 1205.

Background: In November 1999, the
ITC opened investigation No. 1205-5,
Proposed Modifications to the
Harmonized Tariff Schedule of the
United States, in accordance with
Section 1205 of the Omnibus Trade and
Competitiveness Act of 1988. Under
Section 1205, the ITC is charged with
reviewing the HTS and recommending
modifications when amendments are
adopted by the World Customs
Organization. The majority of current
modifications to the tariff schedule are
the result of sessions that took place
between October 1993 and May 1999.
Any changes to tariff rates are
independent of the modification.

The following table provides an
example of the HTSUS changes relating
to FTZ Board Orders for oil refinery
subzones. It is not inclusive.

Current HTS No. New HTS No.
2710.00.05 2710.99.16
2710.00.05 .... 2710.99.05
2710.00.05 .... 2710.19.05
2710.00.10 .... 2710.99.10
2710.00.10 .... 2710.19.10
2710.00.20 .... 2710.99.21
2710.00.20 .... 2710.19.23
2710.00.25 2710.99.21
2710.00.25 2710.11.25
2710.00.45 .... 2710.99.45
2710.00.45 .... 2710.19.45
2710.00.45 .... 2710.91.00
2710.00.45 2710.11.45

For Further Information Contact: Liz
Whiteman or Diane Finver (202—482—
2862), Foreign-Trade-Zones Board, U.S.
Department of Commerce, FCB—Suite
4100W, 1401 Constitution Ave., NW,
Washington, DC 20230.

Dated: December 17, 2001.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 01-31983 Filed 12—27-01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
User Satisfaction Surveys

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the

continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506 (c)(2)(A)).

DATES: Written comments must be
submitted on or before February 26,
2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer, (202) 482—
3129, Department of Commerce, Room
6086, 14th & Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at Mclayton@doc.gov.).

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Joseph English, U.S. &
Foreign Commercial Service, Export
Promotion Service, Room 2116, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3334, and fax number (202) 482-5398.
SUPPLEMENTARY INFORMATION:

1. Abstract

ITA provides numerous export
promotion programs to help U.S.
businesses. These programs include
information products, services, and
trade events. To accomplish its mission
effectively, ITA needs ongoing feedback
on its programs. These information
collection items allow ITA to solicit
clients opinions about the use of ITA
products, services, and trade events.
The information is used for program
improvement, strategic planning,
allocation of resources, and performance
measures.

The surveys are part of ITAs effort to
implement objectives of the National
Performance Review (NPR) and
Government Performance and Results
Act (GPRA). Responses to the surveys
will meet the needs of ITA performance
measures based on NPR and GPRA
guidelines. These performance measures
will serve as a basis for justifying and
allocating human and financial
resources.

Survey responses will acquaint ITA
managers with firms perceptions and
assessments of export-assistance
products and services. Also, the surveys
will enable ITA to track the performance
of overseas posts. This information is
critical for improving the programs.

Survey responses are used to assess
client satisfaction, determine priorities,
and identify areas where service levels
and benefits differ from client
expectations. Clients benefit because the
information is used to improve services
provided to the public. Without this
information, ITA is unable to
systematically determine client

perceptions about the quality and
benefit of its export-promotion
programs.

II. Method of Data Collection

ITA faxes, mails, emails or telephones
surveys to clients and is developing
electronic delivery and collection
methods as well.

III. Data

OMB Number: 0625-0217.

Form Number: ITA-4108P-A1, ITA-
4110P, etc.

Type of Review: Revision-regular
submission.

Affected Public: ITA clients that
purchased products and services.

Estimated Number of Respondents:
20,780.

Estimated Time Per Response: Range
from 05-60 minutes.

Estimated Total Annual Burden
Hours: 3,298.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $197,880.00 ($115,430.00 for
respondents and $ 82,450.00 for the
federal government).

IV. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 20, 2001.

Madeleine Clayton,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 01-31845 Filed 12-27-01; 8:45 am]
BILLING CODE 3510-FP-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-307-820]

Silicomanganese From Venezuela:
Notice of Postponement of Final
Determination of Antidumping Duty
Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Postponement of final
determination of antidumping duty
investigation.

EFFECTIVE DATE: December 28, 2001.

SUMMARY: The Department of Commerce
(the Department) is postponing the final
determination in the antidumping duty
investigation of silicomanganese from
Venezuela.

FOR FURTHER INFORMATION CONTACT:
Deborah Scott at (202) 482—2657 or
Robert James at (202) 4820649,
Antidumping and Countervailing Duty
Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Tariff Act), are references
to the provisions effective January 1,
1995, the effective date of the
amendments made to the Tariff Act by
the Uruguay Round Agreements Act. In
addition, unless otherwise indicated, all
citations to the Department’s regulations
are to the regulations codified at 19 CFR
part 351 (2000).

Postponement of Final Determination
and Extension of Provisional Measures

On November 9, 2001, the Department
published the affirmative preliminary
determination in the investigation of
silicomanganese from Venezuela. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value;
Silicomanganese From Venezuela, 66
FR 56,635. Pursuant to section 735(a)(2)
of the Tariff Act and 19 CFR
351.210(b)(2)(ii) of the Department’s
regulations, on December 5, 2001,
respondent Hornos Electricos de
Venezuela, S.A. (Hevensa) requested the
Department extend the deadline for the
final determination for the full sixty
days, as permitted by the statute and
regulations. Hevensa also agreed to the
extension of provisional measures (i.e.,
suspension of liquidation) from a four-
month period to a period not to exceed

six months, pursuant to 19 CFR
351.210(e)(2).

Section 735(a)(2) of the Tariff Act
provides that a final determination may
be postponed not later than 135 days
after the date of publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by petitioner.
The Department’s regulations, at 19 CFR
351.210(e)(2) require requests by
respondents for postponement of a final
determination be accompanied by a
request for the extension of provisional
measures from a four-month period to
not more than six months.

In accordance with 19 CFR
351.210(b)(2)(ii), because (i) our
preliminary determination is
affirmative, (ii) the respondent
requesting postponement accounts for a
significant proportion of the exports of
the subject merchandise, and (iii) no
compelling reasons for denial exist, we
are granting Hevensa’s request and are
postponing the final determination to no
later than 135 days after publication of
the preliminary determination in the
Federal Register. Suspension of
liquidation will be extended
accordingly. This notice of
postponement is published pursuant to
19 CFR 351.210(g).

Dated: December 19, 2001.
Bernard T. Carreau,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-31982 Filed 12—27-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-475-831]

Notice of Preliminary Determination of
Sales at Not Less Than Fair Value and
Postponement of Final Determination:
Structural Steel Beams From Italy

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary
determination of sales at not less than
fair value.

SUMMARY: We preliminarily determine
that structural steel beams from Italy are
not being, nor are likely to be, sold in
the United States at less than fair value,

as provided in section 733(b) of the
Tariff Act of 1930, as amended.

Interested parties are invited to
comment on this preliminary
determination. Since we are postponing
the final determination, we will make
our final determination not later than
135 days after the date of publication of
this preliminary determination in the
Federal Register.

EFFECTIVE DATE: December 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Alysia Wilson or Michael Strollo,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—0108 or
(202) 482-0629, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce
(“Department’s”) regulations are to 19
CFR part 351 (April 2001).

Background

Since the initiation of this
investigation (Initiation of Antidumping
Duty Investigations: Structural Steel
Beams From the People’s Republic of
China, Germany, Italy, Luxembourg,
Russia, South Africa, Spain, and
Taiwan, 66 FR 33048 (June 20, 2001))
(Initiation Notice), the following events
have occurred.

On July 9, 2001, the United States
International Trade Commission (“ITC”)
preliminarily determined that there is a
reasonable indication that imports of
structural steel beams from Italy are
materially injuring the United States
industry (see ITC Investigation Nos.
731-TA—-935-942 (Publication No.
3438)).

On July 18, 2001, we selected
Duferdofin SpA (‘“Duferdofin”), the
largest producer/exporter of structural
steel beams from Italy, as the mandatory
respondent in this proceeding. For
further discussion, see the
memorandum to Louis Apple, Director,
Office 2, from the Team Regarding:
Respondent Selection, dated July 18,
2001. We subsequently issued the
antidumping questionnaire to
Duferdofin on July 18, 2001.

During the period August through
November 2001, the Department
received responses to the Department’s
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original and supplemental
questionnaires.

On September 25, 2001, pursuant to
19 CFR 351.205(e), the petitioners made
a timely request to postpone the
preliminary determination. We granted
this request on October 2, 2001, and
postponed the preliminary
determination until no later than
November 30, 2001. (See Notice of
Postponement of Preliminary
Determinations of Sales at Less Than
Fair Value: Structural Steel Beams from
the People’s Republic of China,
Germany, Italy, Luxembourg, Russia,
South Africa, Spain and Taiwan, 66 FR
51639 (October 10, 2001).) On October
30, 2001, the petitioners made another
timely request to postpone the
preliminary determination for an
additional 19 days. We granted this
request on October 31, 2001, and
postponed the preliminary
determination until no later than
December 19, 2001. (See Notice of
Postponement of Preliminary
Antidumping Duty Determinations:
Structural Steel Beams from the
People’s Republic of China, Germany,
Italy, Luxembourg, Russia, South Africa,
Spain and Taiwan, 66 FR 56078
(November 6, 2001).)

Postponement of Final Determination

Pursuant to section 735(a)(2) of the
Act, on December 18, 2001, the
petitioners requested that, in the event
of a negative preliminary determination
in this investigation, the Department
postpone its final determination until
not later than 135 days after the date of
the publication of the preliminary
determination in the Federal Register.
In accordance with 19 CFR 351.210(b),
because our preliminary determination
is negative and no compelling reasons
for denial exist, we are granting the
petitioners’ request and are postponing
the final determination until no later
than 135 days after the publication of
this notice in the Federal Register.

Scope of Investigation

The scope of these investigations
covers doubly-symmetric shapes,
whether hot- or cold-rolled, drawn,
extruded, formed or finished, having at
least one dimension of at least 80 mm
(3.2 inches or more), whether of carbon
or alloy (other than stainless) steel, and
whether or not drilled, punched,
notched, painted, coated, or clad. These
structural steel beams include, but are
not limited to, wide-flange beams (“W”
shapes), bearing piles (“HP” shapes),
standard beams (“S”” or “I” shapes), and
M-shapes. All the products that meet
the physical and metallurgical
descriptions provided above are within

the scope of these investigations unless
otherwise excluded. The following
products are outside and/or specifically
excluded from the scope of these
investigations: (1) Structural steel beams
greater than 400 pounds per linear foot,
(2) structural steel beams that have a
web or section height (also known as
depth) over 40 inches, and (3) structural
steel beams that have additional
weldments, connectors or attachments
to I-sections, H-sections, or pilings;
however, if the only additional
weldment, connector or attachment on
the beam is a shipping brace attached to
maintain stability during transportation,
the beam is not removed from the scope
definition by reason of such additional
weldment, connector or attachment.

The merchandise subject to this
investigation is classified in the
Harmonized Tariff Schedule of the
United States (“HTSUS”’) at
subheadings 7216.32.0000,
7216.33.0030, 7216.33.0060,
7216.33.0090, 7216.50.0000,
7216.61.0000, 7216.69.0000,
7216.91.0000, 7216.99.0000,
7228.70.3040, and 7228.70.6000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Scope Comments

In accordance with the preamble to
our regulations (see Antidumping
Duties; Countervailing Duties, 62 FR
27296, 27323 (May 19, 1997)), we set
aside a period of time for parties to raise
issues regarding product coverage and
encouraged all parties to submit
comments within 20 calendar days of
publication of the Initiation Notice (see
66 FR 33048-33049). Interested parties
submitted such comments by July 10,
2001. Additional comments were
subsequently submitted by interested
parties.

Pursuant to the Department’s
solicitation of scope comments in the
Initiation Notice, interested parties in
this and the concurrent structural steel
beams investigations request that the
following products be excluded from
the scope of the investigations: (1)
Beams of grade A913/65 and (2) forklift
mast profiles.

With respect to the scope-exclusion
requests for the A913/65 beam and
forklift mast profiles, the interested
parties rely upon 19 CFR 351.225(k)(2)
and reason that, in general, these
products differ from the structural steel
beams covered by the scope of the
investigations in terms of physical
characteristics, ultimate uses, purchaser
expectations, channels of trade, manner

of advertising and display and/or price.
They also argue that these products are
not produced by the petitioners.

In considering whether these products
should be included within the scope of
the investigations, we analyzed the
arguments submitted by all of the
interested parties in the context of the
criteria enumerated in the court
decision Diversified Products Corp. v.
United States, 572 F. Supp. 883, 889
(CIT 1983) (“Diversified”’). For these
analyses, we relied upon the petition,
the submissions by all interested
parties, the International Trade
Commission’s (“ITC”) preliminary
determination, and other information.

After considering the respondent’s
comments and the petitioners’
objections to the exclusion requests
regarding the A913/65 beam, we find
that the description of this grade of
structural steel beam is dispositive such
that further consideration of the criteria
provided in their submissions is
unnecessary. Furthermore, the
description of the merchandise
contained in the relevant submissions
pertaining to this grade of beam does
not preclude this product from being
within the scope of the investigations.
Accordingly, we preliminarily
determine that the A913/65 beam does
not constitute a separate class or kind of
merchandise and, therefore, falls within
the scope as defined in the petition.

With respect to forklift mast profiles,
having considered the comments we
received from the interested parties and
the criteria enumerated in Diversified,
we find that the profiles in question,
being doubly-symmetric and having an
I-shape, fall within the scope of the
investigations. These profiles also meet
the other criteria included in the scope
language contained in the petition.
While the description by the interested
party requesting the exclusion indicates
some differences, such as in price,
between forklift mast profiles and
structural steel beams, these differences
are not sufficient to recognize forklift
mast profiles as a separate class or kind
of merchandise. However, given these
differences between forklift mast
profiles and structural steel beams, we
preliminarily determine that forklift
mast profiles should be separately
identified for model-matching purposes.

We also received a scope-exclusion
request by an interested party for
fabricated steel beams. This request was
subsequently withdrawn pursuant to an
agreement with the petitioners to clarify
the scope language by adding that
“* * * beams that have additional
weldments, connectors or attachments
to I-sections, H-sections, or pilings are
outside the scope definition.” However,
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“* * *if the only additional weldment,
connector or attachment on the beam is
a shipping brace attached to maintain
stability during transportation, the beam
is not removed from the scope
definition by reason of such additional
weldment, connector or attachment.”
Accordingly, we modified the scope
definition to account for this
clarification. See the “Scope” section
above.

We have addressed these scope-
exclusion requests in detail in a
Memorandum to Louis Apple and
Laurie Parkhill, Directors, AD/CVD
Enforcement Group I, Offices 2 and 3,
respectively, from The Structural Steel
Beams Teams Re: Scope Exclusion
Requests, dated December 19, 2001.

Period of Investigation

The period of investigation (“POI”) is
April 1, 2000, through March 31, 2001.

Fair Value Comparisons

To determine whether sales of
structural steel beams from Italy to the
United States were made at less than
fair value (“LTFV”), we compared the
constructed export price (“CEP”) to the
normal value (“NV”’), as described in
the “Constructed Export Price” and
“Normal Value” sections of this notice,
below. In accordance with section
777A(d)(1)(A)(@{) of the Act, we
compared POI weighted-average CEPs to
weighted-average NVs.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced and sold by Duferdofin in the
home market during the POI that fit the
description in the “Scope of
Investigation” section of this notice to
be foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. We compared
U.S. sales to sales made in the home
market, where appropriate. Where there
were no sales of identical merchandise
in the home market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade. In making the product
comparisons, we matched foreign like
products based on the physical
characteristics reported by the
respondent in the following order of
importance: form; shape/size (section
depth); strength/grade; and coating.

Constructed Export Price

In accordance with section 772(b) of
the Act, we calculated CEP for those
sales where the merchandise was sold
(or agreed to be sold) in the United

States before or after the date of
importation by or for the account of the
producer or exporter, or by a seller
affiliated with the producer or exporter,
to a purchaser not affiliated with the
producer or exporter. In this case, we
are treating all of Duferdofin’s U.S. sales
as CEP sales because they were made in
the United States by Duferdofin’s U.S.
affiliate on behalf of Duferdofin, within
the meaning of section 772(b) of the Act.

We based CEP on the packed
delivered prices to unaffiliated
purchasers in the United States. Where
appropriate, we made adjustments for
price-billing errors. We also made
deductions for movement expenses, in
accordance with section 772(c)(2)(A) of
the Act; these included, where
appropriate, foreign inland freight,
ocean freight, marine insurance, U.S.
brokerage and handling, U.S. customs
duties (including harbor maintenance
fees and merchandise processing fees),
U.S. inland insurance, U.S. inland
freight expenses (i.e., freight from port
to warehouse and freight from
warehouse to the customer), post-sale
warehousing expenses, truck loading
expenses, and U.S. barging expenses.
For post-sale warehousing expenses, we
reallocated this expense to those
transactions where the terms of sale
indicated that warehousing expenses
were incurred. For further discussion,
see the Memorandum to the File from
Michael Strollo and Alysia Wilson Re:
Calculations Performed for Duferdofin
S.p.A. (“Duferdofin”) for the
Preliminary Determination in the 2000—
2001 Antidumping Duty Investigation of
Structural Steel Beams (‘“‘Beams’’) from
Italy, dated December 19, 2001 (“‘Sales
Calculation Memorandum’). In
accordance with section 772(d)(1) of the
Act and 19 CFR 351.402(b), we
deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses
(commissions, imputed credit costs, and
bank charges), and indirect selling
expenses (including inventory carrying
costs).

For those U.S. sales for which
Duferdofin did not report a date of
payment, we have used the signature
date of the preliminary determination
(i.e., December 19, 2001) in the
calculation of imputed credit expenses.
In addition, we recalculated
Duferdofin’s reported U.S. indirect
selling expenses to include interest
expenses. We offset this expense by
interest income and imputed credit (up
to the amount of interest expense), in
accordance with our practice. See
Notice of Final Results of Antidumping
Duty Administrative Reviews: Certain

Cold-Rolled and Corrosion-Resistant
Carbon Steel Flat Products From Korea,
66 FR 3540 (January 16, 2001) and
accompanying issues and decision
memorandum at Comment 1. For further
discussion, also see the Sales
Calculation Memorandum. Pursuant to
section 772(d)(3) of the Act, we further
reduced the starting price by an amount
for profit to arrive at CEP. In accordance
with section 772(f) of the Act, we
calculated the CEP profit rate using the
expenses incurred by Duferdofin and its
affiliate on their sales of the subject
merchandise in the United States and
the foreign like product in the home
market and the profit associated with
those sales.

Normal Value
A. Home Market Viability

In order to determine whether there is
a sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product is equal to or
greater than five percent of the aggregate
volume of U.S. sales), we compared the
respondent’s volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Act. Because
the respondent’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales for the
subject merchandise, we determined
that the home market was viable for the
respondent.

B. Cost of Production Analysis

Based on our analysis of an allegation
contained in the petition, we found that
there were reasonable grounds to
believe or suspect that sales of structural
steel beams in the home market were
made at prices below their cost of
production (“COP”’). Accordingly,
pursuant to section 773(b) of the Act, we
initiated a country-wide sales-below-
cost investigation to determine whether
sales were made at prices below their
respective COPs (see Initiation Notice at
66 FR 33048, 33051).

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of the cost of materials and
fabrication for the foreign like product,
plus an amount for general and
administrative expenses (“G&A”),
including interest expenses, and home
market packing costs (see “Test of Home
Market Sales Prices” section below for
treatment of home market selling
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expenses). We relied on the COP data
submitted by Duferdofin except as noted
below.

1. We revised COP to include
additional depreciation expense not
included in Duferdofin’s reported costs.

2. We revised the G&A rate to include
foreign exchange gains and losses on
accounts payable and miscellaneous
expense in the numerator of the
calculation. We also excluded the
“variation in stocks of products in
process, semifinished and finished
products,” packing expenses and G&A
expense from the denominator of the
calculation.

3. We revised the financial expense
rate to exclude the “increase in work in
progress and finished products,”
packing expense and other personnel
expense from the denominator of the
calculation.

See Memorandum from Ji Young Oh
to Neal Halper, Director, Office of
Accounting, dated December 19, 2001,
Re: Cost of Production and Constructed
Value Calculation Adjustments for the
Preliminary Determination (“Cost
Calculation Memorandum”).

2. Test of Home Market Sales Prices

On a product-specific basis, we
compared the adjusted weighted-
average COP to the home market sales
of the foreign like product, as required
under section 773(b) of the Act, in order
to determine whether the sale prices
were below the COP. The prices were
exclusive of any applicable movement
charges, rebates, discounts, and direct
and indirect selling expenses. In
determining whether to disregard home
market sales made at prices less than
their COP, we examined, in accordance
with sections 773(b)(1)(A) and (B) of the
Act, whether such sales were made (1)
within an extended period of time in
substantial quantities, and (2) at prices
which permitted the recovery of all
costs within a reasonable period of time.

3. Results of the COP Test

Pursuant to section 773(b)(2)(C),
where less than 20 percent of the
respondent’s sales of a given product are
at prices less than the COP, we do not
disregard any below-cost sales of that
product, because we determine that in
such instances the below-cost sales were
not made in “substantial quantities.”
Where 20 percent or more of a
respondent’s sales of a given product
during the POI are at prices less than the
COP, we determine that in such
instances the below-cost sales represent
“substantial quantities”” within an
extended period of time, in accordance
with section 773(b)(1)(A) of the Act. In
such cases, we also determine whether

such sales were made at prices which
would not permit recovery of all costs
within a reasonable period of time, in
accordance with section 773(b)(1)(B) of
the Act.

We found that, for certain specific
products, more than 20 percent of
Duferdofin’s home market sales were at
prices less than the COP and, in
addition, such sales did not provide for
the recovery of costs within a reasonable
period of time. We therefore excluded
these sales and used the remaining
sales, if any, as the basis for determining
NV, in accordance with section
773(b)(1) of the Act.

C. Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”’)
as the EP or CEP. Sales are made at
different LOTs if they are made at
different marketing stages (or their
equivalent). See 19 CFR 412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing. Id.; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa,
62 FR 61731, 61732 (November 19,
1997). In order to determine whether the
comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),? including selling
functions,? class of customer (‘“‘customer
category”’), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales (i.e.,
NV based on either home market or
third country prices 3), we consider the
starting prices before any adjustments.

1The marketing process in the United States and
comparison markets begins with the producer and
extends to the sale to the final user or consumer.
The chain of distribution between the two may have
many or few links, and the respondent’s sales occur
somewhere along this chain. In performing this
evaluation, we considered the narrative responses
of the respondent to properly determine where in
the chain of distribution the sale appears to occur.

2 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of this
preliminary determination, we have organized the
common structural steel beams selling functions
into four major categories: sales process and
marketing support, freight and delivery, inventory
and warehousing, and quality assurance/warranty
services.

3 Where NV is based on constructed value (“CV”’),
we determine the NV LOT based on the LOT of the
sales from which we derive selling expenses, G&A
and profit for CV, where possible.

For CEP sales, we consider only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, Court Nos. 00—-1058,-1060 (Fed.
Cir. 2001).

When the Department is unable to
find sales of the foreign like product in
the comparison market at the same LOT
as the EP or CEP, the Department may
compare the U.S. sale to sales at a
different LOT in the comparison market.
In comparing EP or CEP sales at a
different LOT in the comparison market,
where available data make it
practicable, we make a LOT adjustment
under section 773(a)(7)(A) of the Act.
Finally, for CEP sales only, if a NV LOT
is more remote from the factory than the
CEP LOT and there is no basis for
determining whether the difference in
LOTs between NV and CEP affected
price comparability (i.e. no LOT
adjustment was practicable), the
Department shall grant a CEP offset, as
provided in section 773(a)(7)(B) of the
Act. See Notice of Final Determination
of Sales at Less Than Fair Value:
Certain Cut-to-Length Carbon Steel Plate
From South Africa, 62 FR 61731
(November 19, 1997).

We obtained information from
Duferdofin regarding the marketing
stages involved in making the reported
home market and U.S. sales, including
a description of the selling activities
performed by the Duferdofin for each
channel of distribution.

Duferdofin reported home market
sales through three channels of
distribution and to four customer
categories. We examined the chain of
distribution and the selling activities
associated with sales reported by
Duferdofin to each of its customer
categories in the home market. The
information on the record demonstrates
that Duferdofin performs the same
selling functions across channels of
distribution and customer categories.
See Appendix A-2 of Duferdofin’s
response to the Department’s
supplemental questionnaire, dated
November 13, 2001. Specifically,
Duferdofin indicated that to all
customers, regardless of channel of
distribution, it provides: a high level of
freight/delivery arrangements, a
medium to high level of customer visits
and customer approval/credit research,
a medium level of inventory
maintenance/warehousing and
computer services/accounts receivable,
a low to medium level of market
research and strategic planning, and a
low level of pre-sale engineering advice,
post sale servicing, rejected
merchandise handling, customer
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solicitation, and transit claims. Because
Duferdofin performs the same selling
functions with the same intensity for all
its customers regardless of their channel
of distribution, we preliminarily
determine that Duferdofin made home
market sales at one LOT during the POL

In the U.S. market, Duferdofin made
only CEP sales through its affiliated
importer/reseller Duferco Steel Inc.
(“DSI”). Duferdofin reported that, for
sales to the United States, virtually all
selling functions are performed by DSI,
with the exception of Italian inventory
maintenance and international shipping
arrangements, which are performed by
Duferdofin.

As set forth in 19 CFR 351.412(f), a
CEP offset will be granted where (1)
normal value is compared to CEP sales,
(2) normal value is determined at a more
advanced LOT than the LOT of the CEP,
and (3) despite the fact that the party
has cooperated to the best of its ability,
the data available do not provide an
appropriate basis to determine whether
the difference in LOT affects price
comparability. Duferdofin stated that
after CEP adjustments are made, it
performs only two selling functions for
its U.S. sales to DSI (Italian inventory
maintenance and international shipping
arrangements) whereas it performs
fourteen selling functions in the home
market. Since the selling functions
performed by Duferdofin for its sales to
the United States, after CEP adjustments
are made, are substantially less than
those performed for Duferdofin’s home
market sales, we preliminarily
determine that Duferdofin’s home
market sales are being made at a more
advanced LOT than those to the United
States. Because there is only one level
of trade in the home market, the data
available do not permit us to determine
the extent to which this difference in
LOT affects price comparability.
Therefore, in accordance with 19 CFR
351.412(f), we are granting Duferdofin a
CEP offset.

D. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on delivered
prices to unaffiliated customers or
prices to affiliated customers that we
determined to be at arm’s-length. We
made deductions, where appropriate,
from the starting price for early payment
discounts. We also made deductions for
movement expenses, including inland
freight (plant to distribution warehouse,
plant/warehouse to customer, and
affiliated reseller to customer) and
warehousing under section
773(a)(6)(B)(ii) of the Act. In addition,
we made adjustments under section
773(a)(6)(C)(iii) of the Act and 19 CFR

351.410 for differences in circumstances
of sale for imputed credit expenses and
commissions.

We disallowed Duferdofin’s claim for
a rebate adjustment because Duferdofin
failed to respond to the Department’s
requests to distinguish between pre- and
post-petition rebates. See the Sales
Calculation Memorandum.

Furthermore, we made adjustments
for differences in costs attributable to
differences in the physical
characteristics of the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act and 19 CFR 351.411. We also
deducted home market packing costs
and added U.S. packing costs in
accordance with section 773(a)(6)(A)
and (B) of the Act. Finally, for
comparisons to CEP sales, we made a
CEP offset pursuant to section
773(a)(7)(B) of the Act and 19 CFR
351.412(f). We calculated the CEP offset
as the lesser of the indirect selling
expenses on the comparison-market
sales or the indirect selling expenses
deducted from the starting price in
calculating CEP.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A(a) of the Act based on the
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank.

Verification

As provided in section 782(i) of the
Act, we will verify all information relied
upon in making our final determination.

Suspension of Liquidation

Weighted-
average
Exporter/manufacturer margin per-
centage
Duferdofin S.p.A ..o, 0.57

Because the estimated weighted-
average dumping margin for Duferdofin
is de minimis, we are not directing the
Customs Service to suspend liquidation
of entries of structural steel beams from
Italy.

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. If our final
determination is affirmative, pursuant to
section 735(b)(3) of the Act, the ITC will
determine within 75 days after our final
determination whether these imports
are materially injuring, or threaten
material injury to, the U.S. industry.

Disclosure

We will disclose the calculations used
in our analysis to parties in this
proceeding in accordance with 19 CFR
351.224(b).

Public Comment

Case briefs for this investigation must
be submitted to the Department no later
than seven days after the date of the
final verification report issued in this
proceeding. Rebuttal briefs must be filed
five days from the deadline date for case
briefs. A list of authorities used, a table
of contents, and an executive summary
of issues should accompany any briefs
submitted to the Department. Executive
summaries should be limited to five
pages total, including footnotes. Section
774 of the Act provides that the
Department will hold a public hearing
to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs,
provided that such a hearing is
requested by an interested party. If a
request for a hearing is made in this
investigation, the hearing will
tentatively be held two days after the
rebuttal brief deadline date at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days of the publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of the issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs.

We will make our final determination
no later than 135 days after the
publication of this notice in the Federal
Register.

This determination is published
pursuant to sections 733(f) and 777(i) of
the Act.

Dated: December 19, 2001.

Bernard T. Carreau,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-31979 Filed 12-27-01; 8:45 am]
BILLING CODE 3510-DS-P



67190

Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/ Notices

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-831]

Notice of Preliminary Determination of
Sales at Less Than Fair Value and

Postponement of Final Determination:
Structural Steel Beams From Germany

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary
determination of sales at less than fair
value

SUMMARY: We preliminarily determine
that structural steel beams from
Germany are being, or are likely to be,
sold in the United States at less than fair
value, as provided in section 733(b) of
the Tariff Act of 1930, as amended.
Interested parties are invited to
comment on this preliminary
determination. Because we are
postponing the final determination, we
will make our final determination not
later than 135 days after the date of
publication of this preliminary
determination in the Federal Register.

EFFECTIVE DATE: December 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Thomas Schauer or Edythe Artman,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—0410 or
(202) 482-3931, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce
(“Department’s”) regulations are to the
regulations at 19 CFR part 351 (April
2001).

Background

Since the initiation of this
investigation (Initiation of Antidumping
Duty Investigations: Structural Steel
Beams From the People’s Republic of
China, Germany, Italy, Luxembourg,
Russia, South Africa, Spain, and
Taiwan, 66 FR 33048 (June 20, 2001)
(Initiation Notice)), the following events
have occurred.

On July 9, 2001, the United States
International Trade Commission (“ITC”)

preliminarily determined that there is a
reasonable indication that imports of
structural steel beams from Germany are
materially injuring the United States
industry (see ITC Investigation Nos.
731-TA-935-942 (Publication No.
3438)).

On July 26, 2001, we selected the two
largest producers/exporters of structural
steel beams from Germany as the
mandatory respondents in this
proceeding. For further discussion, see
Memorandum to Susan H. Kuhbach,
Senior Director Office 1, from The Team
Re: Respondent Selection dated July 26,
2001. We subsequently issued the
antidumping questionnaire to Stahlwerk
Thiiringen GmbH (“SWT”) and
Salzgitter AG (““Salzgitter”’) on July 26,
2001.

During the period August through
November 2001, the Department
received responses to sections A, B, C
and D of the Department’s original and
supplemental questionnaires from SWT.
The Department did not receive any
responses from Salzgitter.

On September 25, 2001, pursuant to
19 CFR 351.205(e), the petitioners made
a timely request to postpone the
preliminary determination. We granted
this request on October 2, 2001, and
postponed the preliminary
determination until no later than
November 30, 2001. (See Notice of
Postponement of Preliminary
Determinations of Sales at Less Than
Fair Value: Structural Steel Beams from
the People’s Republic of China,
Germany, Italy, Luxembourg, Russia,
South Africa, Spain and Taiwan, 66 FR
51639 (October 10, 2001).) On October
30, 2001, the petitioners made another
timely request to postpone the
preliminary determination for an
additional 19 days. We granted this
request on October 31, 2001, and
postponed the preliminary
determination until no later than
December 19, 2001. (See Notice of
Postponement of Preliminary
Antidumping Duty Determinations:
Structural Steel Beams from the
People’s Republic of China, Germany,
Italy, Luxembourg, Russia, South Africa,
Spain and Taiwan, 66 FR 56078
(November 6, 2001).)

Postponement of Final Determination
and Extension of Provisional Measures

Pursuant to section 735(a)(2) of the
Act, on November 21, 2001, SWT
requested that, in the event of an
affirmative preliminary determination
in this investigation, the Department
postpone its final determination until
not later than 135 days after the date of
the publication of the preliminary
determination in the Federal Register

and extend the provisional measures to
not more than six months. In
accordance with 19 CFR 351.210(b),
because (1) our preliminary
determination is affirmative, (2) SWT
accounts for a significant proportion of
exports of the subject merchandise, and
(3) no compelling reasons for denial
exist, we are granting the respondent’s
request and are postponing the final
determination until no later than 135
days after the publication of this notice
in the Federal Register. Suspension of
liquidation will be extended
accordingly.

Scope of Investigation

The scope of these investigations
covers doubly-symmetric shapes,
whether hot- or cold-rolled, drawn,
extruded, formed or finished, having at
least one dimension of at least 80 mm
(3.2 inches or more), whether of carbon
or alloy (other than stainless) steel, and
whether or not drilled, punched,
notched, painted, coated, or clad. These
structural steel beams include, but are
not limited to, wide-flange beams (“W”
shapes), bearing piles (“HP’’ shapes),
standard beams (S’ or “I"” shapes), and
M-shapes. All the products that meet
the physical and metallurgical
descriptions provided above are within
the scope of these investigations unless
otherwise excluded. The following
products are outside and/or specifically
excluded from the scope of these
investigations: (1) structural steel beams
greater than 400 pounds per linear foot,
(2) structural steel beams that have a
web or section height (also known as
depth) over 40 inches, and (3) structural
steel beams that have additional
weldments, connectors or attachments
to I-sections, H-sections, or pilings;
however, if the only additional
weldment, connector or attachment on
the beam is a shipping brace attached to
maintain stability during transportation,
the beam is not removed from the scope
definition by reason of such additional
weldment, connector or attachment.

The merchandise subject to this
investigation is classified in the
Harmonized Tariff Schedule of the
United States (“HTSUS”) at
subheadings 7216.32.0000,
7216.33.0030, 7216.33.0060,
7216.33.0090, 7216.50.0000,
7216.61.0000, 7216.69.0000,
7216.91.0000, 7216.99.0000,
7228.70.3040, and 7228.70.6000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.
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Scope Comments

In accordance with the preamble to
our regulations (see Antidumping
Duties; Countervailing Duties, 62 FR
27296, 27323 (May 19, 1997)), we set
aside a period of time for parties to raise
issues regarding product coverage and
encouraged all parties to submit
comments within 20 calendar days of
publication of the Initiation Notice (see
66 FR 33048-33049). Interested parties
submitted such comments by July 10,
2001. Additional comments were
subsequently submitted by interested
parties.

Pursuant to the Department’s
solicitation of scope comments in the
Initiation Notice, interested parties in
this and the concurrent structural steel
beams investigations request that the
following products be excluded from
the scope of the investigations: (1)
beams of grade A913/65 and (2) forklift
mast profiles.

With respect to the scope-exclusion
requests for the A913/65 beam and
forklift mast profiles, the interested
parties rely upon 19 CFR 351.225(k)(2)
and reason that, in general, these
products differ from the structural steel
beams covered by the scope of the
investigations in terms of physical
characteristics, ultimate uses, purchaser
expectations, channels of trade, manner
of advertising and display and/or price.
They also argue that these products are
not produced by the petitioners.

In considering whether these products
should be included within the scope of
the investigations, we analyzed the
arguments submitted by all of the
interested parties in the context of the
criteria enumerated in the court
decision Diversified Products Corp. v.
United States, 572 F. Supp. 883, 889
(CIT 1983) (“Diversified”). For these
analyses, we relied upon the petition,
the submissions by all interested
parties, the International Trade
Commission’s (“ITC”) preliminary
determination, and other information.

After considering the respondent’s
comments and the petitioners’
objections to the exclusion requests
regarding the A913/65 beam, we find
that the description of this grade of
structural steel beam is dispositive such
that further consideration of the criteria
provided in their submissions is
unnecessary. Furthermore, the
description of the merchandise
contained in the relevant submissions
pertaining to this grade of beam does
not preclude this product from being
within the scope of the investigations.
Accordingly, we preliminarily
determine that the A913/65 beam does
not constitute a separate class or kind of

merchandise and, therefore, falls within
the scope as defined in the petition.

With respect to forklift mast profiles,
having considered the comments we
received from the interested parties and
the criteria enumerated in Diversified,
we find that the profiles in question,
being doubly-symmetric and having an
I-shape, fall within the scope of the
investigations. These profiles also meet
the other criteria included in the scope
language contained in the petition.
While the description by the interested
party requesting the exclusion indicates
some differences, such as in price,
between forklift mast profiles and
structural steel beams, these differences
are not sufficient to recognize forklift
mast profiles as a separate class or kind
of merchandise. However, given these
differences between forklift mast
profiles and structural steel beams, we
preliminarily determine that forklift
mast profiles should be separately
identified for model-matching purposes.

We also received a scope-exc}iusion
request by an interested party for
fabricated steel beams. This request was
subsequently withdrawn pursuant to an
agreement with the petitioners to clarify
the scope language by adding that
“* * * beams that have additional
weldments, connectors or attachments
to I-sections, H-sections, or pilings are
outside the scope definition.” However,
“* * *if the only additional weldment,
connector or attachment on the beam is
a shipping brace attached to maintain
stability during transportation, the beam
is not removed from the scope
definition by reason of such additional
weldment, connector or attachment.”
Accordingly, we modified the scope
definition to account for this
clarification. See the “Scope” section
above.

We have addressed these scope-
exclusion requests in detail in a
Memorandum to Louis Apple and
Laurie Parkhill, Directors, AD/CVD
Enforcement Group I, Offices 2 and 3,
respectively, from The Structural Steel
Beams Teams Re: Scope Exclusion
Requests, dated December 19, 2001.

Period of Investigation

The period of investigation (“POI") is
April 1, 2000, through March 31, 2001.

Fair Value Comparisons

With respect to SWT, to determine
whether sales of structural steel beams
from Germany to the United States were
made at less than fair value (“LTFV”’),
we compared the constructed export
price (“CEP”) to the normal value
(“NV”’), as described in the
“Constructed Export Price” and
“Normal Value” sections of this notice,

below. In accordance with section
777A(d)(1)(A)@1) of the Act, we
compared POI weighted-average CEPs to
weighted-average NVs.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced and sold by the SWT in the
home market during the POI that fit the
description in the “Scope of
Investigation” section of this notice to
be foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. We compared
U.S. sales to sales of identical
merchandise made in the home market.
In making the product comparisons, we
matched foreign like products based on
the physical characteristics reported by
the respondents in the following order
of importance: Form; shape/size (section
depth); strength/grade; and coating.

SWT reported different forms in the
home market for beams that had
“special finishing”” and it reported
different strength/grades in the home
market for beams that had different
notch-toughness requirements. SWT did
not demonstrate that the hot-formed
beams with “special finishing” should
be distinguished from other hot-formed
beams. Neither did SWT demonstrate
that the grades that had different notch-
toughness requirements should be
distinguished from other beams that had
the same grade (but not the notch-
toughness requirements). Therefore, we
did not differentiate the forms either on
the basis of “special finishing” or on the
basis of notch toughness.

Constructed Export Price

In accordance with section 772(b) of
the Act, we calculated CEP for those
sales where the merchandise was sold
(or agreed to be sold) in the United
States before or after the date of
importation by or for the account of the
producer or exporter, or by a seller
affiliated with the producer or exporter,
to a purchaser not affiliated with the
producer or exporter. In this case, all
U.S. sales of merchandise produced by
SWT are made in the United States by
TradeARBED Inc. (“TANY”’), which is a
reseller affiliated with SWT.

We based CEP on the packed FOB or
CIF prices to unaffiliated purchasers in
the United States. We made adjustments
for price-billing errors. We made
deductions for rebates, where
applicable. We also made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included, where appropriate, ocean
freight, marine insurance, U.S.
brokerage and handling, U.S. customs
duties, U.S. inland freight expenses (i.e.,
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freight from port to warehouse), and
warehousing expenses. In accordance
with section 772(d)(1) of the Act and 19
CFR 351.402(b), we deducted those
selling expenses associated with
economic activities occurring in the
United States, including direct selling
expenses (imputed credit costs) and
indirect selling expenses (including
inventory carrying costs).

For the U.S. sales for which SWT did
not report a date of payment, we have
used the signature date of the
preliminary determination (i.e.,
December 19, 2001) in the calculation of
imputed credit expenses.

Pursuant to section 772(d)(3) of the
Act, we further reduced the starting
price by an amount for profit to arrive
at CEP. In accordance with section
772(f) of the Act, we calculated the CEP
profit rate using the expenses incurred
by SWT and its affiliate on their sales
of the subject merchandise in the United
States and the foreign like product in
the home market and the profit
associated with those sales.

Normal Value

A. Home-Market Viability

In order to determine whether there is
a sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV (i.e., the aggregate
volume of home-market sales of the
foreign like product is equal to or
greater than five percent of the aggregate
volume of U.S. sales), we compared the
respondent’s volume of home-market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Act. Because
the respondent’s aggregate volume of
home-market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales for the
subject merchandise, we determined
that the home market was viable for the
respondent.

B. Affiliated-Party Transactions and
Arm’s-Length Test

The Department’s standard practice
with respect to the use of home-market
sales to affiliated parties for NV is to
determine whether such sales are at
arm’s-length prices. Therefore, in
accordance with that practice, we
performed an arm’s-length test on
SWT’s sales to affiliates as follows.

We excluded sales to affiliated
customers in the home market not made
at arm’s-length prices from our analysis
because we considered them to be
outside the ordinary course of trade. See
19 CFR 351.102. To test whether these
sales were made at arm’s-length prices,

we compared on a model-specific basis
the starting prices of sales to affiliated
and unaffiliated customers net of all
movement charges, direct selling
expenses, and packing. Where, for the
tested models of subject merchandise,
prices to the affiliated party were on
average 99.5 percent or more of the
price to the unaffiliated parties, we
determined that sales made to the
affiliated party were at arm’s length. See
19 CFR 351.403(c). In instances where
no price ratio could be constructed for
an affiliated customer because identical
merchandise was not sold to
unaffiliated customers, we were unable
to determine that these sales were made
at arm’s-length prices and, therefore,
excluded them from our LTFV analysis.
See Final Determination of Sales at Less
Than Fair Value: Certain Cold-Rolled
Carbon Steel Flat Products from
Argentina, 58 FR 37062, 37077 (July 9,
1993).

In accordance with 19 CFR
351.403(d), where the respondent’s sales
to its affiliates constituted at least five
percent of the total home-market sales
and these sales failed the arm’s-length
test, we normally use the sales made by
the affiliates to unaffiliated customers in
our analysis. Because SWT did not
report these sales as we requested, we
relied on partial adverse facts available
in order to estimate the downstream
sales prices for the sales of these
customers that we match to U.S. sales.
See the “Facts Available” section below
for a detailed discussion of this use of
partial facts available.

C. Cost-of-Production Analysis

Based on our analysis of an allegation
contained in the petition, we found that
there were reasonable grounds to
believe or suspect that sales of structural
steel beams in the home market were
made at prices below their cost of
production (“COP”’). Accordingly,
pursuant to section 773(b) of the Act, we
initiated a country-wide sales-below-
cost investigation to determine whether
sales were made at prices below their
respective COP (see Initiation Notice, 66
FR at 33048, 33051).

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of the cost of materials and
fabrication for the foreign like product,
plus an amount for general and
administrative expenses (“G&A”),
interest expenses, and home-market
packing costs (see ‘“Test of Home-
Market Sales Prices” section below for
treatment of home-market selling
expenses). We relied on the COP data
submitted by SWT and TANY, except in

specific instances. We revised the
consolidated financial expense rate to
exclude interest income offsets for
dividends and trade receivables. We
revised the denominator in the
consolidated financial expense rate
calculation to reflect cost of goods sold
rather than raw materials. See
Memorandum from Heidi Norris to Neal
Halper, Director Office of Accounting,
dated December 19, 2001, Re: Cost of
Production and Constructed Value
Calculation Adjustments for the
Preliminary Determination (“Cost
Calculation Memorandum”’).

2. Test of Home-Market Sales Prices

On a product-specific basis, we
compared the weighted-average COP to
the home-market sales of the foreign like
product, as required under section
773(b) of the Act, in order to determine
whether the sale prices were below the
COP. The prices were exclusive of any
applicable billing adjustments,
movement charges, rebates, discounts,
direct and indirect selling expenses, and
packing expenses. In determining
whether to disregard home-market sales
made at prices less than their COP, we
examined, in accordance with sections
773(b)(1)(A) and (B) of the Act, whether
such sales were made (1) within an
extended period of time in substantial
quantities, and (2) at prices which
permitted the recovery of all costs
within a reasonable period of time.

3. Results of the COP Test

Pursuant to section 773(b)(2)(C),
where less than 20 percent of the
respondent’s sales of a given product
during the POI are at prices less than the
COP, we do not disregard any below-
cost sales of that product, because we
determine that in such instances the
below-cost sales were not made in
“substantial quantities.” Where 20
percent or more of a respondent’s sales
of a given product during the POI are at
prices less than the COP during a POI,
we determine that the below-cost sales
represent ‘‘substantial quantities” of
sales within an extended period of time,
pursuant to section 773(b)(1)(A) of the
Act. In such cases, we also determine if
such sales were made at prices which
permit recovery of all costs within a
reasonable period of time, pursuant to
773(b)(1)(B) of the Act.

We found that, for certain specific
products, more than 20 percent of
SWT’s home-market sales were at prices
less than the COP and, therefore, the
below-cost sales were made within an
extended period of time in substantial
quantities. In addition, because we
compared the price to the weighted-
average COP for the POI, we determined



Federal Register/Vol. 66, No. 249/Friday, December 28, 2001/ Notices

67193

that the below-cost sales were not made
at prices which permitted the recovery
of all costs within a reasonable period
of time. Therefore, we excluded these
sales and used the remaining sales, if
any, as the basis for determining NV, in
accordance with section 773(b)(1) of the
Act.

D. Level of Trade

Section 773(a)(1)(B)(@) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”’)
as the EP or CEP. Sales are made at
different LOTs if they are made at
different marketing stages (or their
equivalent). See 19 CFR 351.412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing. Id.; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa,
62 FR 61731, 61732 (November 19,
1997). In order to determine whether the
comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),? including selling
functions,? class of customer (‘“‘customer
category”’), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison-market sales (i.e.,
NV based on either home-market or
third-country prices), we consider the
starting prices before any adjustments.
For CEP sales, we consider only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, 243 F. 3d 1301, 1314-1315 (Fed.
Cir. 2001).

When the Department is unable to
find sales of the foreign like product in
the comparison market at the same LOT
as the EP or CEP, the Department may

1 The marketing process in the United States and
comparison markets begins with the producer and
extends to the sale to the final user or consumer.
The chain of distribution between the two may have
many or few links, and the respondent’s sales occur
somewhat along this chain. In performing this
evaluation, we considered the narrative responses
of the respondent to properly determine whether in
the chain of distribution the sale appears to occur.

2 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of this
preliminary determination, we have organized the
common structural steel beams selling functions
into four major categories: sales process and
marketing support, freight and delivery, inventory
and warehousing, and quality assurance/warranty
services.

compare the U.S. sale to sales at a
different LOT in the comparison market.
In comparing EP or CEP sales at a
different LOT in the comparison market,
where available data make it
practicable, we make a LOT adjustment
under section 773(a)(7)(A) of the Act.
Finally, for CEP sales only, if a NV LOT
is more remote from the factory than the
CEP LOT and there is no basis for
determining whether the difference in
LOTs between NV and CEP affected
price comparability (i.e., no LOT
adjustment was practicable), the
Department shall grant a CEP